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PETITION FOR WRIT OF MANDATE 

 

  
  

ANDREW NAHINU 
 

Appellant, 
 

v. 
 
SUPERIOR COURT OF THE CITY 
AND COUNTY OF SAN 
FRANCISCO 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
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PETITION FOR WRIT OF MANDATE 

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE 

JUSTICES OF THE SUPREME COURT OF THE STATE OF 

CALIFORNIA 

The proceedings in this case raise extremely important 

questions of critical importance about which unresolved conflicts now 

exist in California law.  The fundamental issue involves whether a 

misdemeanor defendant on appeal must show anything more than a 

statutory violation of penal code section 1382 in challenging a 

violation of the right to a speedy trial following a final conviction or 

plea on appeal.  In an Order dated April 4, 2013, the Appellate 

Division of the Superior Court for the City and County of San 

Francisco denied Appellant’s petition for rehearing but granted the 

application for transfer to the First District Court of Appeal “. . . to 

settle an apparent conflict in the Courts of Appeal on the question of 

whether a showing of prejudice is required in a misdemeanor case 

alleging non-compliance with Penal Code § 1382.”  Nevertheless, on 

April 29, 2013, the First Appellate District denied transfer.  Under 

these circumstances, it is appropriate for petitioner to seek relief in 

this court in this original petition for writ relief.  (See Randone v. 

Appellate Division (1971) 5 Cal.3d 536, 542-545.)    

In an opinion certified for publication March 11, 2013, the 

appellate division of the Superior Court for the City and County of 

San Francisco affirmed a judgment of the Superior Court for the City 

and County of San Francisco in which the appellate division 
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confirmed that trial was delayed two additional days beyond the “last 

day” but found that Appellant failed to show any actual prejudice 

from the delay.   

In so ruling, the appellate division cast aside standing legal 

precedent recognizing that the denial of a speedy trial in a 

misdemeanor case is automatically prejudicial in view of the 

provision of Penal Code section 1387 requiring that Penal Code 

section 1382 is a bar to any subsequent prosecution, provided the case 

does not involve a misdemeanor identified in Penal Code sections 

1382(a) (3) (A), (B), or (C).  See, e.g., People v. Wilson, 60 Cal. 2d 

139, 152-53, (“In a case where the statute of limitations would have 

been a bar to a new prosecution if the motion to dismiss had been 

granted, the erroneous denial of the motion would be prejudicial to the 

defendant.”); see also id., n. 5 (“Similarly, in a misdemeanor 

prosecution the erroneous denial of such a motion to dismiss would be 

rendered prejudicial by Penal Code section 1387, which provides in 

pertinent part that an order of dismissal (under § 1382) “is a bar to any 

other prosecution for the same offense if it is a misdemeanor. ...”); In 

re Smiley, 66 Cal. 2d 606, 632 (“the denial of a speedy trial . . . . is 

automatically prejudicial in view of the provision in Penal Code 

section 1387 stating that an order of dismissal under section 1382 ‘is a 

bar to any other prosecution for the same offense if it is a 

misdemeanor’”).  

For this reason, petition Andrew Nahinu, by and through his 

attorney, Mr. Matthew D. Metzger, Belvedere Legal, APC, hereby 
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files his verified petition for writ of mandate, respectfully urging this 

court to hear and resolve the following issues presented by this case. 

ISSUES TO BE RESOLVED 

1. For misdemeanor cases (excluding those identified by 

Penal Code sections 1382(a)(3)(A), (B), or (C)), is the denial of a 

speedy trial right automatically prejudicial in view of the provision of 

Penal Code section 1387 stating that an order of dismissal under 

section 1382 is a bar to any subsequent prosecution for the same 

misdemeanor offense? 

2. Is People v. Wilson, 60 Cal. 2d 139, 152-53, binding 

legal precedent for the same? 

3. For misdemeanor cases (excluding those identified by 

Penal Code sections 1382(a) (3)(A), (B), or (C)), is the “automatic 

prejudice” demonstrated by a hold-over beyond the “last day” 

sufficient to mandate dismissal (Avila v. Mun. Court (1983) 148 

Cal.App.3d 807)?  Or, must the same misdemeanant now meet the 

same actual prejudice standard required to prove a violation of a 

constitutional speedy trial right (People v. Aguilar (1998) 61 Cal. App 

4th 615)?  
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VERIFIED PETITION 
 
 By this verified petition the following facts and causes are set 

forth for the issuance of the writ. 

I. 

Petitioner was appellant in the case entitled “People v. Andrew 

Nahinu” case number A138070, heard in the Appellate Division of the 

Superior Court for the City and County of San Francisco.  The facts 

underlying that appeal are set forth in the paragraphs below. 

II. 

Respondent is the Appellate Division of Superior Court for the 

City and County of San Francisco.  The People of the State of 

California, represented by the District Attorney of San Francisco, may 

be an additional real party in interest, having appeared in this matter 

to date.    

III. 

 The District Attorney of the City and County of San Francisco 

charged by way of Complaint filed on June 20, 2011, Andrew Puni 

Nahinu (“Mr. Nahinu” and/or the “Appellant”) with: a violation of 

Penal Code § 23152(A) (Driving under the Influence of Alcohol or 

Drugs) – Count 1; and a violation of Penal Code  § 23152(B) (Driving 

while having a 0.08% higher blood alcohol)– Count 2.  The 

Complaint also alleged, as to Counts 1& 2, that Mr. Nahinu has one 

prior conviction on or about July 31, 2002, arising from an arrest on 

or about April 26, 2002.   
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IV. 

Mr. Nahinu entered not guilty pleas to all charges and 

proceeded on a general time waiver.   Mr. Nahinu also filed a motion 

to suppress under California Penal Code section 1538.5 on September 

20, 2011.  

V. 

On September 28, 2011, Mr. Nahinu withdrew his general time 

waiver and the court set October 28, 2011 as the last day to begin jury 

trial on this matter  

VI. 

On October 14, 2011, the date set for trial, the People declared 

ready for both the hearing on the motion to suppress and for trial (CT 

12).  The Defense also declared ready. 

VII. 

The People elected to wait until October 17, 2011, to make a 

subpoena request for CHP Officer Williams.  The same day, the 

People were informed that Officer Williams was scheduled for 

vacation.  On October 19, 2011, the People learned that Officer 

Williams was not available for service of the subpoena until 

November 7, 2011.   The same day, the prosecution filed a motion to 

continue the jury trial past the last day. The officer was never served. 

VIII. 

On October 21, 2011, the court put the matter over to October 

27, 2011, for status of the prosecution's witness and hearing on the 

prosecution's Motion to Continue.  On October 27, 2011, the court 
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found good cause to continue over defense counsel's objection and 

demand for a speedy trial. On October 28, 2011, the court continued 

the matter past the last day over defense counsel's objection and 

demand for a speedy trial.  

IX. 

On November 1, 2011, on day after the last day, the 

Department 17 Judge, Judge Little, ordered the case to Judge Cheng, 

in Department 12.  The case however could not be sent to a jury on 

November 1, 2011 because no jury panel had been ordered for 

November 1, 2011. (Reporter’s Transcript, or “RT” 7:18) (emphasis 

added).  The same day, Defendant moved to dismiss the case for 

violation of Mr. Nahinu’s Speedy Trial Right (Pen. Code §1382).  The 

Defendant again confirmed he was ready for trial (RT 5:16).  The 

Court denied the motion (RT 16-22). 

X. 

As a result, the case was continued again, a second time, to November 

2, 2011, in order to allow for a Jury to be impaneled.   Mr. Nahinu 

renewed the motion to dismiss on November 2, 2011, for failure to 

impanel a jury by November 1, 2011 (RT 121:28-122:-3).  The Court 

denied the motion but noted that the issue was preserved (RT 122-

4:16).  Subject to the preservation of the objection, the parties agreed 

to hear in limine motions and the motion to suppress on November 2, 

2011 before the jury was finally impanelled on November 3, 2011.  
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XI. 

Also on November 2, 2011, Mr. Nahinu filed a Petition for 

Interlocutory Writ of Mandate and Request for Immediate Stay of 

Proceedings.  The Appellant Division denied the interlocutory writ 

petition.  

XII. 

In denying the renewed motion to dismiss, the court never 

addressed in its ruling the issue of why a jury was not impaneled on 

November 1, 2012. The court noted that it found good cause on 

November 2, 2011 not to impanel a jury until November 3, 2011, 

based on the pending in limine motions, 402 hearing, and motion to 

suppress (Id.).  However, the rationale for continuing the case from 

November 1, 2012 to November 2, 2012 – and for not impaneling a 

jury on November 1, 2012 – was never explained. 

XIII. 

On appeal, the Appellate Division found that trial was delayed 

two additional days beyond November 1 – the day to which the trial 

court had found good cause to continue trial on October 28, 2011.  

The Appellate Division also found that a jury was not impanelled on 

November 1 or November 2; thus, the court agreed that Appellant was 

not “brought to trial” until November 3, 2011.   The Appellate 

Division further observed that each delay likely constituted a further 

continuance of trial, requiring a finding of good cause under §§ 1050 

and 1382 and that the record reflected no findings of good cause of 

these additional delays. 
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XIV 

Nevertheless, the Appellate Division affirmed the decision by 

reasoning that Appellant must show actual prejudice caused by the 

delay and Appellant failed to show any actual prejudice.  The 

Appellate Division stated: 
 
It is clear that a showing of prejudice is required, 

at least in felony cases, where the appellant argues denial 
of his statutory speedy trial right. (People v. Villanueva 
(2011) 196 Cal.App.4th 411; People v. Johnson (1980) 
26 Cal.3d 557.) A distinction has been made in  
misdemeanor appeals, however, starting with the holding 
in Avila v. Municipal Court (1983) 148 Cal.App.3d 807, 
and based on the fact that a misdemeanor that has been 
dismissed under § 1382 cannot be filed again.   

 
People. v. Nahinu, 214 Cal.App.4th Supp. 1, 924-925.  
 The Appellate Division affirmed the judgment based on an 

observation that subsequent decisions distinguished Avila v. 

Municipal Court (1983) 148 Cal.App.3d 807.  The court then 

reasoned that a defendant appealing a violation of penal code section 

1382 was required to show the prejudicial effect caused by the delay.  

As Nahinu failed to demonstrate any actual prejudice from the two-

day in being brought to trial, the court affirmed the judgment. 

XV. 

 On March 26, 2013, Petitioner filed his Petition for Rehearing 

and/or Certification.  On April 4, 2013, the Appellate Division denied 

the request for rehearing but granted the request to certify the matter 

for transfer to the First District Court of Appeal, pursuant to 

California Rule of Court Rule 8.1005(d)(2), specifically in order to 
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settle “ . . . an apparent conflict in the Courts of Appeal on the 

questions of whether a showing prejudice is required in a 

misdemeanor case alleging non-compliance with Penal Code § 1382.” 

XVI. 

 On April 23, 2013, Petition filed a request for judicial notice in 

the First District Court of Appeal, attaching as exhibits the petition for 

rehearing and/or certification, an amicus letter from the Los Angeles 

County Public Defender, an amicus letter from Public Defender for 

the City and County of San Francisco, and the Order Certifying 

Transfer. 

XVII. 

 On April 29, 2013, Division Two of the First District Court of 

Appeal denied the Request for Judicial Notice and denied transfer. 

XVIII. 

On May 20, 2013, Petitioner filed in the Supreme Court of 

California a Request for Depublication. 

XIX. 

The following documents demonstrating the facts set forth 

above have been lodged with the Clerk of this Court at the time of 

filing this petition and are incorporated herein by reference. 

Exhibit “A”: A copy of the complaint filed in the superior court 

in case number 10015661. 

 Exhibit “B”: A copy of the transcript of the proceedings of 

November 1, 2011 and November 2, 2011, in the trial court. 
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 Exhibit “C”: A copy of Appellant’s Opening Brief in the 

Appellate Division. 

 Exhibit “D”: A copy of Respondent’s Brief in the Appellate 

Division. 

 Exhibit “E”: A copy of the Appellate Division’s memorandum 

judgment. 

 Exhibit “F”: A copy of petitioner’s Petition for Rehearing 

and/or Request for Certification. 

 Exhibit “G”: A copy of the Appellate Division’s Order 

certifying the case for transfer and denying the rehearing  

 Exhibit “H”: A copy of the amicus letter written by the Los 

Angeles County Public Defender. 

 Exhibit “I”:  A copy of the amicus letter written by the Public 

Defender for the City and County of San Francisco. 

 Exhibit “J”:  A copy of the Court of Appeal’s orders denying 

transfer and denying the request for judicial notice. 

 Exhibit “K”:  A copy of petitioner’s request for depublication. 

XX. 

 Petitioner has no plain, speedy, or adequate remedy at law.  The 

judgment of the Appellate Division is not an appealable order, nor are 

the denial of certification or the denial of transfer.  It is well settled 

that extraordinary relief lies under these circumstances. (Dvorin v. 

Appellate Department (1975) 15 Cal.3d 648, 650; In re Wallace 

(1970) 3 Cal.3d 289, 292.)  This court has indicated that mandate is an 



appropriate remedy when necessary to secure uniformity of decision

and to settle important legal questions. {Random v. Appellate

Department, supra, 5 Cal.3d 536, 542-543.)

XXI.

No other petition for extraordinary relief has been sought or

obtained by petitioner relating to this action.

XXII.

Petitioner has completed his sentence in the trial court, and no

proceedings remain pending in this matter.

WHEREFORE, petitioner respectfully prays;

1) That this court issue its writ of mandate directed to the

Appellate Division of the Superior Court for the City and County of

San Francisco, requiring: a) that the court to recall its remittitur, if

necessary; b) vacate and set aside its judgment of March 11, 2013,

which affirmedthe judgment of the trial court; c) direct the Appellate

Division to enter a new and different judgment dismissing the case

with prejudice pursuant to penal code section 1382; and

2) For such other and further relief as this court may deem just

and proper.

BELVEDERE LEG

[atthew D. Metzger,
Attorney for Appellant Andrew
Nahinu

Nahinu v. Superior Court
Petition for Writ of Mandate
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IN THE SUPREME COURT OF CALIFORNIA  
 
 

 
VERIFICATION 

 
 I, Matthew D. Metzger, declare as follows: 

 
1. I am an attorney at law licensed to practice in all the 

courts of California, and I am employed at the firm Belvedere Legal, 

APC. 

2. In that capacity I am attorney of record for petitioner in 

the foregoing petition for writ of mandate, and I make this verification 

on his behalf for the reason that the facts alleged therein are more 

within my knowledge than his. 

3. I have read the foregoing petition and the exhibits lodged 

with this court, and I know the contents thereof to be true as based 

upon my representation of petitioner in the Appellate Division and the 

Court of Appeal. 

ANDREW NAHINU 
 

Appellant, 
 

v. 
 
SUPERIOR COURT OF THE CITY 
AND COUNTY OF SAN 
FRANCISCO 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
S-________________ 
 
(1st Dist. No. A138070; 
App. Div. No.  APP-12-007317; 
Trial Court. No. 10015661) 

 



4. I declare under penalty of perjury that the foregoing is

true and correct.

Executed this >4&day ofJune, 2013 at San Francisco, California.

Matthew D. Kletzger

Nahinu v. Superior Court
Petition for Writ of Mandate
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I. Introduction 
 After Nahinu, for misdemeanor defendants faced with a 

statutory violation of a speedy trial right, proceeding via appeal after 

final judgment is no longer a remedy; the appellant can no longer 

effectively appeal after a trial, where the refusal to timely bring him or 

her to trial is the very wrong of which he or she complains.  The 

California Supreme Court rightly observed this problem in People v. 

Wilson (1999) 60 Cal. 2d, 139 recognizing that for defendants 

proceeding via interlocutory writ of mandate, absent a sufficient 

showing of good cause for the delay, “no further showing” was 

required (Id. at 151).   In effect, a showing of a statutory violation of 

Penal Code section 1382 is analogous to a showing of “strict liability” 

and is sufficient to mandate dismissal.  For misdemeanor defendants 

who elect to proceed via interlocutory writ of mandate, a mere 

statutory violation of Penal Code section 1382 is sufficient to mandate 

dismissal and serve as a statutory bar to the re-filing of the same 

misdemeanor case.  Nahinu’s deviation from this binding legal 

precedent risks creating great legal confusion for misdemeanors 

statewide. 
 

II. Writ Relief is Available to Appellant for a Jurisdictional 
Error 

Appellant petitioned the appellate division for rehearing and 

applied for certification for transfer to First District Court of Appeal.  

(Cal. Rules of Court, rules 8.889, 8.1005.)1  The appellate division 

denied the request for rehearing but certified the case for transfer.  

                                           
1 Undesignated rule references are to the California Rules of Court. 
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The First Appellate District denied the transfer.  (Cal. Rules of Court, 

rules 8.1008, 8.1002.)  Rule 8.500(a)(1) expressly precludes Appellant 

from petitioning the California Supreme Court for review of the 

decision of the First District Court of Appeal to deny transfer. 

Code of Civil Procedure section 1068, subdivision (a), 

authorizes the grant of a writ of review “when an inferior tribunal, 

board, or officer, exercising judicial functions, has exceeded the 

jurisdiction of such tribunal, board, or officer, and there is no appeal, 

nor, in the judgment of the court, any plain, speedy, and adequate 

remedy.” (See also Code Civ. Proc., § 1074.) The writ is not available 

to review ordinary legal error by a lower court, but only jurisdictional 

errors. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 

450, 454–455, [writ appropriate when lower court refuses to follow 

binding precedent]; Abelleira v. District Court of Appeal (1941) 17 

Cal.2d 280, 290–291, [acts that exceed court's power under 

constitutional, statutory, or binding case law are in excess of 

jurisdiction]; Brown Co. v. Appellate Department (1983) 148 

Cal.App.3d 891, 904, [neither certiorari nor mandate is appropriate 

where lower court's decision, albeit erroneous, was within its 

jurisdiction]; see Dvorin v. Appellate Department (1975) 15 Cal.3d 

648, 650, [writ of mandate appropriate where appellate department's 

order of summary judgment, absent a motion for summary judgment, 

deprived party of fair trial].) 

Certiorari, like prohibition, is, of course, a “jurisdictional” writ. 

While it cannot be used to attack an error of a lower tribunal 
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committed in the exercise of its jurisdiction, it is available when that 

tribunal has acted in excess of its “jurisdiction.” (Simmons v. Superior 

Court, 52 Cal.2d 373; Portnoy v. Superior Court, 20 Cal.2d 375.) The 

meaning of “jurisdiction” for the purposes of certiorari and 

prohibition is different and broader than the meaning of the same term 

when used in connection with “jurisdiction” over the person and 

subject matter. (Abelleira v. District Court of Appeal, 17 Cal.2d 280, 

288; Goldberg, The Extraordinary Writs and The Review of Inferior 

Court Judgments (1948) 36 Cal.L.Rev. 558, 576.).  In commenting on 

the meaning of “jurisdiction” in a prohibition case,  Abelleira noted 

that, “[s]peaking generally, any acts which exceed the defined power 

of a court in any instance, whether that power be defined by 

constitutional provision, express statutory declaration, or rules 

developed by the courts and followed under the doctrine of stare 

decisis, are in excess of jurisdiction, in so far as that term is used to 

indicate that those acts may be restrained by prohibition or annulled 

on certiorari.” (17 Cal.2d at p. 291.) 

Writs have issued to the Appellate Division even when that 

court certified the matter to the Court of Appeal, resulting in a denial 

of transfer.  (In re Zerbe, 60 Cal.2d 666, 667.)  Thus, there would 

seem to be no basis for concluding that the new rules permitting a 

party to seek transfer in the absence of Appellate Division 

certification would make any difference in the availability of relief.  In 

fact, this court has itself recently recognized the availability of this 

procedure, even after the adoption of the new rules.  (See Tecklenburg 
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v. Appellate Division (2009) 169 Cal.App.4th 1402, 1405 [this court 

treated the matter as one in certiorari in that case].)   

Accordingly, given the importance and continuing nature of the 

issues in this case, and the clear violation of the doctrine of stare 

decisis, a writ of mandate is required for a determination and 

clarification that the appellate division acted beyond its jurisdictional 

authority.  A writ of mandate is the only remaining avenue for justice 

for Appellant and for all misdemeanor defendants suffering violations 

of penal code section 1382.   Petitioner has no plain, speedy, or 

adequate remedy at law.  The judgment of the Appellate Division is 

not an appealable order, nor are the denial of certification or the denial 

of transfer.  It is well settled that extraordinary relief lies under these 

circumstances. (Dvorin v. Appellate Department (1975) 15 Cal.3d 

648, 650; In re Wallace (1970) 3 Cal.3d 289, 292.)  This court has 

indicated that mandate is an appropriate remedy when necessary to 

secure uniformity of decision and to settle important legal questions.  

(Randone v. Appellate Department, supra, 5 Cal.3d 536, 542-543.)  

Accordingly, writ review in this instance is clearly appropriate. 
 

III. The Appellate Division Holding Contradicts Clear 
Supreme Court Precedent in People v. Wilson (1963) 60 
Cal.2d 139.   

 The observation that reversible error exists when dismissal 

would generally bar further proceedings did not “start with” Avila v. 

Municipal Court (1983) 148 Cal.App.3d 807, as erroneously posited 

by the Appellate Division. Instead, that rule was recognized by the 

California Supreme Court in People v. Wilson (1963) 60 Cal.2d 139 
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(“People v. Wilson”).  In that case the court stated that “In a case 

where the statute of limitations would have been a bar to a new 

prosecution if the motion to dismiss had been granted, the erroneous 

denial of the motion would be prejudicial to the defendant.” (Id., 60 

Cal.2d at p. 152.)  In this passage, the Supreme Court drew no 

distinction between misdemeanors and felonies. Instead, the court 

indicated that it was the existence of a bar to further prosecution in 

any case which required a finding of inherent prejudice on appeal, and 

thus reversible error. 

 In an accompanying footnote, the Supreme Court made 

reference to the limits upon re-filing found in Penal Code section 

1387.  At that time, there was no statutory authority to refile any 

misdemeanor case dismissed under Penal Code section 1382, and no 

limit upon the number of times a felony case could be refiled. The 

court stated that "Similarly, in a misdemeanor prosecution the 

erroneous denial of such a motion to dismiss would be rendered 

prejudicial by Penal Code section 1387 .... " (Id., 60 Cal.2d at p. 153, 

n. 5.) Again, the court was using “prejudicial” in the semantic context 

of “reversible error,” and this statement was clearly not due to some 

inherent difference between misdemeanors and felonies, but was due 

to the fact that, at the time, misdemeanors could not be refiled and 

felonies could. 

 The Appellate Division’s Order Certifying Case for Transfer to 

First District Court of Appeal justified the transfer to resolve “the 

apparent conflict in the Courts of Appeal on the question a showing of 
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prejudice is required in a misdemeanor case alleging non-compliance 

with Penal Code § 1382”  (“Order Certifying Transfer”).  The 

problem is that there is no conflict — as to the single, narrow-focused 

the requirement from Penal Code section 1387 that a violation of 

Penal Code section 1382 is a bar to any subsequent prosecution, 

provided the misdemeanor case does not involve a misdemeanor 

identified in Penal Code sections 1382(a)(3)(A), (B), or (C).   

 The Appellate Division only found a “conflict” because it cited 

from authority that, when taken together, confuses three separate 

issues. The first issue is waiver: whether a defendant waives his right 

to raise an issue on appeal by entering a guilty plea. Although that 

issue is not presented by this case, since there was a trial, a brief 

indication of why the authority cited by this court incorrectly resolves 

this issue is important for an understanding of the authority on which 

the Appellate Division relied in crafting its opinion.  

 It is well-established in California law that a plea of guilty 

admits all the facts necessary to prove guilt, and thus waives any 

issues relating to guilt or innocence.  However, the converse is also 

true; a plea of guilt or innocence does not waive issues which do not 

involve guilt or innocence, but go to the ability of the state to try the 

defendant despite his guilt. The authority upon this subject is 

voluminous. (See, e.g. People v. Laudermilk (1967) 67 Cal.2d 272, 

282; People v. Reyes (1979) 98 Cal.App.3d 524, 532; People v. Litke 

(1980) 112 Cal.App.3d 489, 493. People v. Robinson (1997) 56 

Cal.App.4th 363, 369; People v. Cella (1981) 114 Cal. App.3d 905, 



 
 

-24- 
Nahinu v. Superior Court 
Petition for Writ of Mandate 
 

915, fn. 5; People v. Turner (1985) 171 Cal.App.3d 116, 126-127; 

People v. Moore (2003) 105 Cal.App.4th 94, 100.) 

 A motion to dismiss on statutory grounds does not involve a 

question of the defendant's guilt or innocence; the sole question is 

whether statutory time limits have been exceeded without consent or 

good cause. (See People v. Allim (1979) 96 Cal.App.3d 268, 276; 

People v. Halstead (1985) 175 CaLApp.3d 772, 778-779.)  Thus, 

under the clear authority cited above, a plea of guilty cannot waive an 

issue concerning the defendant's statutory speedy trial rights, since 

that is not an issue involving the defendant's guilt or innocence. 

 The second issue concerns prejudice, which is directly at issue 

in this case.  However, it is critical to understand that the term has two 

different meanings in California law. One meaning is that the 

defendant's ability to defend against a criminal charge has been 

compromised (“substantive prejudice”). A motion to dismiss on 

constitutional speedy trial grounds will usually (though not always) 

involve a showing of this form of substantive prejudice. The motion 

can be based upon other forms of prejudice; see e.g. Klopfer v. North 

Carolina (1967) 386 U.S. 213, 221  (not relevant to this discussion). 

What is important is that since, as discussed above, a motion to 

dismiss on statutory grounds does not involve any question of the 

defendant's guilt or innocence, substantive prejudice is entirely 

irrelevant to the issue. 

 The third issue involving prejudice is actually better termed 

“reversible error.” This is rooted in the California constitutional 
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requirement that “No judgment shall be set aside . . . unless . . . the 

court shall be of the opinion that the error complained of has resulted 

in a miscarriage of justice.” (Cal. Canst., art. VI, § 13.) This 

requirement is sometimes, and confusingly in the present context, 

referred to as the requirement of showing “prejudice on appeal.” (See 

People v. Garceau (1993) 6 Cal.4th 140, 210, 211.) However, to 

avoid semantic confusion, the clearer term is “reversible error.” In the 

particular context of a motion to dismiss, reversible error will exist 

when further proceedings would generally have been prohibited had 

the motion been granted, whether the defendant's ability to meet the 

charges has been compromised or not.  In Nahinu, such reversible 

error clearly exists, regardless of whether any actual prejudice 

occurred. 

 Pursuant to People v. Wilson (1999) 60 Cal. 2d, 139 (“People v. 

Wilson”), however, a showing of actual prejudice is not even required.  

For defendants proceeding via interlocutory writ of mandate, absent a 

sufficient showing of good cause for the delay, “no further showing” 

was required (Id. at 151).2   In effect, a showing of “statutory 

prejudice” – a violation of Penal Code section 1382 – without any 

showing of actual prejudice, was sufficient to mandate dismissal.  For 

misdemeanor defendants who elect to proceed via interlocutory writ 

of mandate, a mere statutory violation of Penal Code section 1382 is 

sufficient to mandate dismissal and serve as a statutory bar to the re-

filing of the same misdemeanor case.  Stare decisis does not authorize 

                                           
2 In Nahinu, Appellant also raised the issue via interlocutory writ but the writ was denied. 
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a different outcome for a defendant appealing from a final judgment 

based on a violation of Penal Code section 1382. 

 
IV. No Split of Authority Justifies a Deviation from People v. 

Wilson (1999) 60 Cal. 2d, 139 
Avila v. Mun. Court (1983) 148 Cal.App.3d 807 (“Avila”), 

painting in broad strokes, held that denial of a statutory speedy trial 

right also is a cognizable issue on appeal from a final judgment of 

conviction following a guilty plea or nolo contendere to a 

misdemeanor (Id. at 812).  Avila proceeded to note – correctly – that 

the impact of a Penal Code section 1382 violation on the prosecution 

of a misdemeanor is quite different from the impact of the same 

violation on the prosecution of a felony.  “When a felony is dismissed 

pursuant to section 1382, the prosecution may refile the same charge. 

Once a misdemeanor has been dismissed pursuant to section 1382, it 

cannot be filed again” (Avila, 148 Cal. App. 3d at 812).  The narrow 

holding of Avila – a holding that subsequent jurisprudence has 

distinguished but never overruled – provides that a violation of Penal 

Code section 1382 requires dismissal of the misdemeanor action 

without any showing of actual prejudice on appeal (Id.). 

In Nahinu, the Court leapfrogged from the narrow holding of 

Avila to an incorrect conclusion that a showing of actual prejudice on 

appeal from a misdemeanor conviction is required, via a perceived 

conflict with subsequent jurisprudence that distinguished Nahinu.  

The problem – one which the Court rightly observed – is than no 

subsequent case law has overruled Avila.    
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People v. Egbert (1997) 59 Cal.App. 4th 503 (“Egbert”), 

distinguished the reasoning of Avila in order to narrow the holding of 

Avila to misdemeanors subject to a statutory bar to refilling, so that 

felony defendants could not extend Avila for the purposes of 

automatically showing prejudice when arguing a violation of 

constitutional speedy trial rights (Id. at 920).   

People v. Hernandez (1992) 6 Cal.App.4th 1355 

(“Hernandez”), which also dealt with felonies, again delimited the 

scope of Avila, in order to delineate the extent to which issues of 

waiver following a plea of guilty or nolo contendere to a felony 

affects the burden of showing prejudice on appeal.      

People v. Aguilar (1998) 61 Cal. App 4th 615 (“Aguilar”) 

concentrated on the specific  issue of waiver as it affects the burden of 

showing prejudice following a plea of guilty or nolo contendere to a 

misdemeanor.  Yet, Aguilar dealt only with the showing of prejudice 

required to prove a violation of constitutional speedy trial right– a 

delay in over one year creates a rebuttable presumption of prejudice.   

Nowhere did Aguilar discuss the issue of “statutory prejudice,” which 

was the specific issue in both Avila and Nahinu.   

Accordingly, the Court’s leapfrog conclusion in Nahinu is 

confused at best and creates uncertain consequences for misdemeanor 

appellants who have suffered a statutory violation of their speedy trial 

right.  If, following Nahinu, misdemeanor defendants cannot prevail 

on appeal of a statutory speedy trial right issue following a conviction 

or plea without a showing of the same actual prejudice required on 
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appeal of a constitutional speedy trial right issue, misdemeanor 

defendants will have no choice but to lock-up the court dockets with 

interlocutory writs of mandate, where, following People v. Wilson, no 

showing of actual prejudice is required.   Or, following Nahinu, must 

misdemeanor defendants proceeding via interlocutory writ also now 

show actual prejudice, in violation of People v. Wilson?  
 

V. Conclusion 
It remains true that the impact of a Penal Code section 1382 

violation on the prosecution of a misdemeanor requires dismissal 

whereas the impact of the same violation on the prosecution of a 

felony requires a mere re-filing of the case.   At issue is the procedural 

mechanism by which a misdemeanor defendant may challenge a 

violation of a speedy trial issue based on statutory prejudice as 

opposed to actual prejudice. 

Following People v Wilson and Penal Code section 1387, 

California law has been clear, up until now that a violation of Penal 

Code section 1382 is a bar to any subsequent prosecution, provided 

the misdemeanor case does not involve a misdemeanor identified in 

Penal Code sections 1382(a)(3)(A), (B), or (C).  Despite the clear 

authority in this area, the published decision in Nahinu is not in 

comity with People v. Wilson, which expressly authorizes 

misdemeanor defendants to proceed via interlocutory writ of mandate 

and to obtain a dismissal and bar to refilling under Penal Code section 

1382 with no further showing than a statutory violation of the speedy 

trial statute.  Following Nahinu, what recourse is left to defendants 



faced only with a statutory violation of Penal Code section 1382? To

proceed via writ interlocutory writ with a burden of showing only

statutory prejudice? Or to proceed via an appeal following a

conviction or plea and attempt to meet the higher burden of showing

substantive prejudice, the same burden that is required to prove a

violation of a defendant's constitutional speedy trial rights? Any such

outcome is a clear violation of the legal precedent set by People v.

Wilson and risks creating great procedural confusion among

misdemeanor appeals across the entire state of California.

Respectfully submitted,
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THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
 

COUNTY OF SAN FRANCISCO 
 

APPELLATE DIVISION 
 
 
 

 
 
 
 
 
 
 
 

Appeal from the Judgment of the Superior Court, San Francisco County 

Honorable Donna Alyson Little, Judge Presiding 

 

APPELLANT’S OPENING BRIEF 

 
  

ANDREW NAHINU 
 

Appellant, 
 

v. 
 
THE PEOPLE OF THE STATE OF 
CALIFORNIA 
 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Appellate No.  APP-12-007317 
 
Court No.  11015661 
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ISSUE PRESENTED 

(1) Did the Court Abuse its Discretion in Finding Good Cause to 

Continue the Trial Past Appellant’s Last Day?  

(2)  Should the Appellate Court, on De Novo Review, Find that 

Appellant’s  Right to a Speedy Trial was Violated When Appellant 

Was Not “Brought to Trial” on November 1, 2011. 

 
STATEMENT OF APPEALABILITY 

This appeal is from a final judgment of conviction after jury trial 

which finally disposes of all issues between the parties and is 

authorized by Penal Code section 1237, subdivision (a). (Cal. Rules of 

Court, Rule 8.204). 

 
STATEMENT OF THE CASE 

The District Attorney of the City and County of San Francisco 

charged by way of Complaint filed on June 20, 2011, Andrew Puni 

Nahinu (“Mr. Nahinu” and/or the “Appellant”) with: a violation of 

Penal Code § 23152(A) (Driving under the Influence of Alcohol or 

Drugs) – Count I; a violation of Penal Code  § 23152(B) (Driving 

while having a 0.08% higher blood alcohol)– Count II.  The Complaint 

also alleged, as to Counts 1& 2, that Mr. Nahinu has one prior 

conviction on or about July 31, 2002, arising from an arrest on or about 

April 26, 2002.  Mr. Nahinu entered not guilty pleas to all charges and 

proceeded on a general time waiver.   (Clerk’s Transcript or “CT” 3). 

Mr. Nahinu also filed a motion to suppress under California Penal 

Code section 1538.5 on September 20, 2011 (CT 9). 
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On September 28, 2011, Mr. Nahinu withdrew his general time 

waiver and the court set October 28, 2011 as the last day to begin jury 

trial on this matter (CT 14).   On October 14, 2011, the date set for 

trial, the People declared ready for both the hearing on the motion to 

suppress and for trial (CT 12).  The Defense also declared ready. 

The People elected to wait until October 17, 2011, to make a 

subpoena request for CHP Officer Williams (See CT 13, People's 

Motion to Continue, Declaration).   The same day, the People were 

informed that Officer Williams was scheduled for vacation (Id.). 

On October 19, 2011, the People learned that Officer Williams 

was not available for service of the subpoena until November 7, 2011. 

(Id.,Exhibit 1). The same day, the prosecution filed a motion to 

continue the jury trial past the last day (CT 13). The officer was never 

served. 

On October 21, 2011, the court put the matter over to October 

27, 2011, for status of the prosecution's witness and hearing on the 

prosecution's Motion to Continue (CT 14). 

On October 27, 2011, the court found good cause to continue 

over defense counsel's objection and demand for a speedy trial (Id.). 

On October 28, 2011, the court continued the matter past the last 

day over defense counsel's objection and demand for a speedy trial.  

(Id.). 

On November 1, 2011, on day after the last day, the Department 

17 Judge, Judge Little, ordered the case to Judge Cheng, in Department 

12.  The case however could not be sent to a jury on November 1, 

2011 because no jury panel was ordered for November 1, 2011 
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(Reporter’s Transcript, or “RT” 7:18) (emphasis added).  The same 

day, Defendant moved to dismiss the case for violation of Mr. 

Nahinu’s Speedy Trial Right (Pen. Code §1382).  The Defendant again 

confirmed he was ready for trial (RT 5:16).  The Court denied the 

motion (RT 16-22). 

As a result, the case was continued again, a second time, to 

November 2, 2011, in order to allow for a Jury to be impaneled.   Mr. 

Nahinu renewed the motion to dismiss on November 2, 2011, for 

failure to impanel a jury by November 1, 2011 (RT 121:28-122:-3).  

The Court denied the motion but noted that the issue was preserved 

(RT 122-4:16).  Subject to the preservation of the objection, the parties 

agreed to hear in limine motions and the motion to suppress on 

November 2, 2011 before the jury was finally impanelled on 

November 3, 2011. 

In denying the renewed motion to dismiss, the Court never 

addressed in its ruling the issue of why a jury was not impaneled on 

November 1, 2012. The Court noted that it found good cause on 

November 2, 2011 not to impanel a jury until November 3, 2011, 

based on the pending limine motions, 402 hearing, and motion to 

suppress. (Id.).  However, the rationale for continuing the case from 

November 1, 2012 to November 2, 2012 – and for not impaneling a 

jury on November 1, 2012 – was never explained. 

The Court held the Motion to Suppress Hearing November 2, 

2011.  The Court found reasonable cause to justify the warrantless 

detention noting that the evidence was not particularly strong but the 

standard was only one of reasonable cause. (RT 145). 
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STATEMENT OF THE FACTS 

On June 12, 2011, at about 2:32 a.m., Officer Williams (#19084) 

of the San Francisco Police Department was southbound on1-280 

when he observed a Dodge Charger travelling 150 feet ahead in lane 

three. The officer observed the vehicle change lanes into lane two 

order to pass a yellow taxicab.  After the lane change, the officer 

observed the vehicle move within lane two back towards lane three, 

travel on the lane delineators, and then move back into lane two.   

In the officer’s own words from the hearing on the Motion to 

Suppress: 
 
As I indicated, when I was driving southbound I could see 
him up ahead on the number three lane. He made a lane change 
to get around a yellow taxicab into the number two lane. After he 
made his lane change he began to — he drifted over into the 
three lane and actually nearly collided into the rear end of the 
taxi, and then actually corrected himself and then brought 
himself back into the two lane. And that's why I decided to 
make the stop. 

 
(RT 129:4-11). 

Based on the above observations, the officer chose to detain Mr. 

Nahinu (Id.).  
 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
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ARGUMENT 
I. THE TRIAL COURT VIOLATED DEFENDANT’S 

RIGHT TO A SPEEDY TRIAL 
 
A. THE COURT ANALYZES “GOOD CAUSE” UNDER 
AN ABUSE OF DISCRETION STANDARD AND APPLIES 
A DE NOVO STANDARD TO QUESTIONS OF LAW OR 
MIXED QUESTIONS OF LAW AND FACT THAT IS 
PREDOMINANTLY LEGAL   

The Court articulated the mixed standard of review well in 

Brown v. Superior Court (1987) 206 Cal.App.4th 817,824, as 

follows: 
 
If the defendant is not ‘brought to trial’ within the statutory 
period, dismissal is required unless the trial court, in the 
exercise of its discretion, determines that good cause has 
been demonstrated. [Citations.] In order to avoid dismissal, 
the prosecution must meet the burden of demonstrating 
good cause for delay. [Citation.]” (People v. Hajjaj (2010) 
50 Cal.4th 1184, 1197, 117 Cal.Rptr.3d 327, 241 P.3d 828 
(Hajjaj), first italics added, second italics in original.) 
Thus, we review a trial court's decision to grant a 
continuance for good cause for abuse of discretion. 
(Hajjaj, at pp. 1197–1198, 117 Cal.Rptr.3d 327, 241 P.3d 
828; see also Mendez v. Superior Court (2008) 162 
Cal.App.4th 827, 833, 76 Cal.Rptr.3d 538.) However, we 
apply the nondeferential de novo standard of review to a 
trial court's resolution of a pure question of law or a mixed 
question of law and fact that is predominantly legal. 
(People v. Waidla (2000) 22 Cal.4th 690, 730, 94 
Cal.Rptr.2d 396, 996 P.2d 46.) 

 Brown, 206 Cal.App 4th at 824. 

 Within the first issue on appeal – the violation of Appellant’s 

right to a speedy trial – there are two (2) issues to address:  1) whether 

or not the trial court had good cause to order the first continuance (from 

October 28, 2011 to November 1, 2011); and 2) whether or not trial was 

“in progress” as of the second continuance (from November 1, 2011 to 

November 2, 2011).  The first issue is clearly factual in nature and falls 
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under the abuse of discretion standard. The second issue is a mixed 

question of law in fact – predominantly legal in nature – and requires a 

nondeferential de novo standard of review. 

 
B. THE TRIAL COURT ABUSED ITS DISCRETION IN 
FINDING GOOD CAUSE FOR THE FIRST 
CONTINUANCE PAST THE LAST DAY 

 
Penal Code Section 1382(a)(3)(A) provides: 

 
The defendant enters a general waiver of the 60-day trial 
requirement. A general waiver of the 60-day trial requirement 
entitles the superior court to set or continue a trial date without 
the sanction of dismissal should the case fail to proceed on the date 
set for trial. If the defendant, after proper notice to all parties, 
later withdraws, in open court, his or her waiver in the superior 
court, the defendant shall be brought to trial within 60 days of the 
date of that withdrawal. Upon the withdrawal of a general time waiver 
in open court, a trial date shall be set and all parties shall be 
properly notified of that date. If a general time waiver is not 
expressly entered, subparagraph (B) shall apply. 
 
Cal. Pen. § 1382(a)(3)(A). 
 

 The right to a speedy trial is a fundamental right secured by the Sixth 

Amendment to the United States Constitution and is made applicable to the 

states by the Fourteenth Amendment thereto (Klopfer v. North Carolina 

(1966)386 U.S. 312,323).  Article I, section 13 of the California Constitution 

independently guarantees the right to a speedy trial. In addition, our Legislature 

has made the provision for "a speedy and public trial" as one of the 

fundamental rights preserved to a defendant in a criminal action (Pen. Code § 

686, subd. 1; Sykes v. Superior Court (1973) 9 Cal.3d 83, 88). The function of 
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this vital constitutional right is "to protect those accused of crime against 

possible delay, caused either by willful oppression or the neglect of the state or 

its officers." (In re Begerow (1901) 133 Cal. 349,354-355; Jones v. Superior 

Court (1970) 3 Cal.3d 734,738.) 

The California Legislature has enacted Penal Code section 1382 in order 

to implement the constitutional right to a speedy trial (Rhinehart v. Superior 

Court (1984) 35 Cal.3d 772,776).  The Legislature has therein prescribed 

certain time periods beyond which the right to speedy trial is presumed to have 

been violated. Accordingly, in the absence of a showing of good cause to the 

contrary, a misdemeanor complaint must be dismissed if the accused is not 

brought to trial within 30 or 45 days of his arraignment (depending upon his 

custodial status at the time of arraignment) (Pen. Code § 1382, subd. (a)(3)), or, 

if he consents to the matter being set for trial beyond that initial period, within 

1.0 days of the last date to which he has consented his trial be delayed. (Pen. 

Code § 1382, subd. (a)(3)(A)). 

Violation of the deadlines of Penal Code section 1382 entitles the 

defendant to a dismissal if good cause for the delay is not shown. (Sykes v. 

Superior Court (1973) 9 Cal.3d 83, 88). Continuance for counsel's convenience 

due to calendar conflict is not good cause to vitiate 1382; The consent of 

counsel to a postponement of trial beyond the statutory period, if given 

solely to resolve a calendar conflict and not to promote the best interests of his 

client, cannot stand unless supported by the express or implied consent of the 

client himself (People v. Johnson (1980) 26 Cal.3d 557,567). 

It was held in Brown v. Superior Court (1987) 189 Cal. App. 3d 260, that 

if the People have waited until the last minute to determine the availability of 

their witness, then no due diligence may be found if the People discover that 



 

 
-10- 

Appellate No.  APP-12-007317 
Appellant’s Opening Brief 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

the witness cannot be located or is unavailable. The reason is that if the 

prosecution had determined the availability of their witness when the trial date 

was set, an earlier date could have been set which would have protected both 

the witness' interest and the defendant's right to speedy trial. Brown was 

followed in People v. Avila (2005) 131 Cal. App. 4th 163,170. 

As has been recognized in the courts of California for decades, police 

officer vacations are set well in advance, and that information is readily 

available to prosecutors who thus can, and should, coordinate trial dates and 

vacation schedules. (See Cunningham v. Municipal Court (1976)62 Cal. App. 

3d 153). Such matters must be brought to the court's attention sufficiently in 

advance of trial to permit reasonable adjustment of the court's calendar. (See 

Gaines v. Municipal Court (1980) 101 Cal. App. 3d 556,560-561). 

 The defendant's only duties are to object when the date is set beyond the 

time period, to move to dismiss when the period expires, and, if applicable, to 

object to the denial of the motion to dismiss to preserve the issue for appeal.  

The Defendant has taken all of the above steps and not waived the right to a 

speedy trial and to appeal the denial thereform.  (See People v. Wilson (1963) 

60 Cal.2d 139, 144-145, 146). 

 Here, the People’s scant showing of “due diligence” constituted an 

affidavit demonstrating that they first attempted to subpoena Officer Williams 

on October 17, 2011, four (4) days after they had declared ready for both the 

hearing on the motion to suppress and trial.  Doing so makes a mockery of the 

Defendant’s constitutional right to possible delay caused by willful oppression 

or neglect of the state of the officers.  

Moreover, the only “facts” submitted in the declaration was were 

hearsay, or at best, facts submitted under “information and belief” that the 



 

 
-11- 

Appellate No.  APP-12-007317 
Appellant’s Opening Brief 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

declarant had spoken with the CHP Liason who had communicated that Officer 

Williams both on vacation and had scheduled Drug Recognition Expert (DRE) 

training during his vacation time.  These facts were not submitted upon 

personal knowledge.  The declaration, therefore, on its face, was not competent 

evidence to support the facts contained therein (Star Motor Imports, Inc. v. 

Superior Court (1979) 88 Cal.App.3d 201, 204). 

At a substance level as well, an officer's scheduled vacation or 

training is not good cause to continue a hearing (Cunningham, 62 Cal. 

App. 3d at 155-156; Baustert v.Superior Court (2005) 129 Cal. App. 

4th 1269).  In Cunningham – just as in the instant case – the appellate 

court issued a peremptory writ of mandate commanding the trial court 

to grant the motion to dismiss on account of the fact that “the 

postponement of the trial of an alleged misdemeanant beyond the 

period specified in the subdivision over that individual's objection for 

the sole purpose of serving the convenience of the People's witnesses 

may not defeat that individual's constitutional right (see Cal. Const., 

art. I, § 15) to a speedy trial” (Cunningham, 62 Cal.App. 3d 153 at 

156). 

 
C. THE DEFENDANT WAS NOT “BROUGHT TO 
TRIAL” AS OF THE SECOND CONTINUANCE 
BECAUSE NO JURY PANEL HAD BEEN SWORN 
The second issue involving the appeal of the denial of the 

section 1382 motion concerns the trial court’s failure to have the 

matter “brought to trial”.  

“[T]he swearing of a panel of prospective jurors constitutes 

bringing a case to trial ... so long as the panel is sworn in as a good 
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faith start to the jury selection process and not as a mere device to 

avoid the impact of the statute.”  (People v. Amati (1976) 63 

Cal.App.3d Supp. 10, ( Amati )); see also Rhinehart 35 Cal.3d 772 at 

778).  Where “the record objectively shows that a case is assigned for 

trial to a judge who is available to try the case and the court has 

committed its resources to the trial, the parties answer ready and a 

panel of prospective jurors is summoned and sworn, the trial process 

has commenced and [the] defendant has been ‘brought to trial’ as that 

term is used in ... section 1382” (Sanchez v. Municipal Court (1979) 97 

Cal.App.3d 806, 813). 

Rhinehart concluded that, on the facts before it, the defendant 

had not been brought to trial on the date the jury was impaneled 

because the jury was impaneled in order to avoid dismissal under 

section 1382 and the trial court was not “available or ready to try the 

case to conclusion” (Rhinehart, 35 Cal.3d at 780). 

 Here, as of the second continuance, there was not even a 

pretense of impaneling a jury to avoid dismissal under section 1382.   

Rather, when agreeing to continue the matter a second time from 

November 1, 2011 to November 2, 2011, the trial court noted that it 

had a courtroom, but that no jury was available to be impanelled on 

November 1, 2011.  Rather, on November 1, 2011, the transcript reads 

in material part: 
 
THE COURT:  . . . We have a judge for you. It's going to Judge 
Cheng, who is in Department 12. He would like to see you down 
there, and he will take your case back to the other courthouse 
tomorrow and have a panel for you. There's a room at the other 
courthouse. 
 
MR. MITCHELL: So we won't have a jury today. 



 

 
-13- 

Appellate No.  APP-12-007317 
Appellant’s Opening Brief 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
THE COURT: No panel has been ordered for today.   

  (RT 7:12-8). 

 All the jurisprudence as to when a Defendant is “brought to trial” is 

consistent on the point that a Defendant is “brought to trial” – at the earliest – 

as soon as jury is impanelled.   

 Here, even if assuming without conceding that the Court found no abuse 

of discretion on behalf of the trial court in granting the first continuance, the 

Court can find only that a speedy trial right violation occurred as of the second 

continuance, because a jury was not impanelled until the third day after the last 

day.   In short,  the improper sequence can be demonstrated in bullet points as 

follows: 

 Defendant’s last day was October 28, 2011.   

 The trial court found good cause to continue the matter one business day, 

or until November 1, 2011.  

 However, no jury was available for impanelling on November 1, 2011.   

 Rather, a jury was first available for impanelling on November 2, 2011. 

Judge Cheng ultimately impanelled a jury November 3, 2011 because the 

 Court needed November 2, 2011 to hold hearing on evidence code section 402, 

motions in limine, and motion to suppress.  However, Judge Cheng’s good faith basis 

to impanel a jury on November 3, 2011 instead of November 2, 2011 does not 

vindicate the section 1382 error that occurred on November 1, 2011, when the trial 

court was unable to impanel a jury. 
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Filed 3/11/13 

CERTIFIED FOR PUBLICATION 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN FRANCISCO  

APPELLATE DIVISION 

 

PEOPLE OF THE STATE OF CALIFORNIA, 
 
 Plaintiff/Respondent, 
 
 vs. 
 
 
ANDREW W. NAHINU,  
 
 Defendant/Appellant.                                      

) 
) 
) 
)     
)    
)    
)    
)  
)  
) 

Appellate No.  APP-12-007317 
 
Court No. 11015661     
                         
 
 
JUDGMENT ON APPEAL   

 )  
 

 

This matter came before the court on January 11, 2013.  After considering the evidence, 

arguments, and applicable law, the December 19, 2011 judgment is AFFIRMED. 

I. DISCUSSION 1  

 A. Nahinu was not brought to trial until November 3, 2011 

 Nahinu argues that he was not brought to trial in satisfaction of his speedy trial rights.  

We agree.   

                                                 
1 This short form opinion is designed to provide the parties with a brief explanation of the reasons for the 
disposition, and assumes familiarity with the facts and arguments of the parties. 
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  A defendant is brought to trial within the meaning of Penal Code § 1382 “when a case 

has been called for trial by a judge who is normally available and ready to try the case to 

conclusion. The court must have committed its resources to the trial, and the parties must be 

ready to proceed and a panel of prospective jurors must be summoned and sworn.”  (5 Witkin, 

California Criminal Law 4th (2012) Criminal Trial, § 318, p. 542, citing Rhinehart v. Superior 

Court (1984) 35 Cal.3d 772, 780.)    

 On November 1, 2011, the court acknowledged that a jury had not been requested or 

impaneled that day.  The court also acknowledged that it had, on October 28, 2011, found good 

cause to continue trial until only that day.  The court noted, however, that trial could not begin 

until the following day, November 2, and attributed this additional one-day delay of trial to 

Nahinu‟s refusal to stipulate to trial before a specific judge.   

 Then, with the matter now before Judge Cheng, on November 2, the court acknowledged 

that a jury had not been impaneled that day either, but stated that one would be impaneled on 

November 3.  The court attributed the additional one-day delay to the parties desire to litigate 

Nahinu‟s motion to suppress.  The court also noted that it found “good cause” for the additional 

one-day delay, but was unclear as to whether that finding was based only on holding the 

suppression hearing or some additional basis. 

 Thus, trial was delayed two additional days beyond November 1, which was the day to 

which the court had found good cause to continue trial on October 28.   As such, Nahinu is 

correct that a jury was not impaneled on November 1, that the jury was not impaneled until 

November 3, and that he was not “brought to trial” until November 3, 2011.  As Nahinu suggests 
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on appeal, each delay likely constituted a further continuance of trial, requiring a finding of good 

cause under §§ 1050 and 1382.  The record reflects no findings of good cause for these 

additional delays, however, leading us to conclude Nahinu‟s speedy trial rights were violated.    

 B. Nahinu has not shown prejudice from the delay 

 Nahinu argues that the combined continuances beyond the last day of October 28, 2011 

constitute reversible error under Chapman v. California (1967) 386 U.S. 18.  Specifically, he 

argues that “there can be no doubt at Appellant suffered irreparable damage.  Appellant was 

denied the right to a speedy trial and was tried in violation of that right.”  Nahinu does not, 

however, explain what “irreparable damage” he suffered, concluding only that continuing trial 

beyond the last day without good cause is sufficient to require reversal.   

  It is clear that a showing of prejudice is required, at least in felony cases, where the 

appellant argues denial of his statutory speedy trial right.  (People v. Villanueva (2011) 196 

Cal.App.4th 411; People v. Johnson (1980) 26 Cal.3d 557.)  A distinction has been made in 

misdemeanor appeals, however, starting with the holding in Avila v. Municipal Court (1983) 148 

Cal.App.3d 807, and based on the fact that a misdemeanor that has been dismissed under § 1382 

cannot be filed again.   

 Multiple cases since, however, have disagreed with, but not overruled, Avila on this 

point.  These decisions detail their agreed-upon view that the Avila court misunderstood the 

concept of prejudice as it applies in speedy trial claims, substituting the prejudice caused by 

denial of the motion for the prejudice caused by the delay in being brought to trial.  (See People 

v. Hernandez (1992) 6 Cal.App.4th 1355, 1359 [“The Avila court's discussion…reveals that it 

confused the “prejudice” which justifies granting a motion to dismiss with the “prejudice” which 
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results from the denial of that motion”], People v. Egbert (1997) 59 Cal.App.4th 503, 514 

[“appellate review of a statutory speedy trial issue requires consideration of the type of prejudice 

arising from the delay in prosecution, not the prejudicial effect caused by denial of the motion 

itself”], and People v. Aguilar (1998) 61 Cal.App.4th 615, 621 [“The foundation for the decision 

in Avila rests upon its perceived distinction of a difference in the treatment of the concept of 

measuring prejudice when deciding a misdemeanor speedy trial motion as compared to a felony 

motion, an incorrect proposition”].)  We believe these holdings indicate that an appellant making 

a speedy trial claim must show that he was prejudiced by the delay in being brought to trial.  As 

the Aguilar court wrote, relying on Serna v. Superior Court (1985) 40 Cal.3d 239, 249: 

 The standard to be used in either misdemeanor or felony prosecutions is discussed 
 in [Serna]: “Delays in arrest that are necessary for law enforcement purposes, i.e., 
 those occasioned by inability to locate the accused or witnesses, or to conduct 
 further  investigation and gather evidence, do not violate the right to speedy trial 
 unless the prosecution is delayed unreasonably. [Citation.] To determine if the 
 delay is unreasonable  and the right to speedy trial violated, „the prejudicial effect 
 of the delay on [the accused]  must be weighed against any justification for the 
 delay.‟ [Citation.]” 

(People v. Aguilar, supra, 61 Cal.App.4th at p. 621.) 

 Nahinu has failed to demonstrate any prejudice from the two-day delay in being brought 

to trial.  Beyond a conclusory statement, he has not articulated how he was prejudiced by the 

initial continuance to November 1 or the subsequent delays until November 3, 2011.  As such, 

Nahinu has not shown that the trial court‟s error requires reversal.
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II. DISPOSITION 

 For the foregoing reasons, the trial court‟s December 19, 2011 judgment is affirmed. 

 IT IS SO ORDERED. 

      BY THE COURT:  

      _______________________________________ 
                          Curtis E.A. Karnow, Presiding Judge 
 

_______________________________________ 
   Bruce E. Chan, Associate Judge 
  
_______________________________________ 

Anne-Christine Massullo, Associate Judge 
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Trial Judge:  Honorable Donna Alyson Little 
 
Counsel on Appeal: 
 
Matthew D. Metzger, Esq., for Appellant. 
 
George Gascón, District Attorney of San Francisco, and Christopher R. Ulrich, Assistant District 
Attorney, for Respondent. 
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ARGUMENT 

 In People v. Nahinu, APP-12007317, decided March 11, 2013 

(“Nahinu”), appellant sought to prove a violation of a statutory speedy 

trial right and a bar to refiling of the misdemeanor case with a 

showing only of “statutory prejudice” – a violation of Penal Code 

section 1382 – and no showing of actual prejudice caused by the 

statutory violation.   The logic of appellant’s position stems from the 

actual prejudice implicit in the statute, as Penal Code section 1382 

provides an absolute bar to refiling misdemeanors, as opposed to 

felonies.  The Court’s conclusion that a showing of actual prejudice is 

required conflicts not only with the plain language of Penal Code 

section 1382 but also with People v. Wilson (1999) 60 Cal. 2d 139, 

which authorized misdemeanor defendants to proceed with 

interlocutory writ of mandate without a requirement to show actual 

prejudice.  As a published decision, Nahinu risks creating great 

confusion in the administration of misdemeanors and an unnecessary 

inefficiency in the interlocutory writ system, as misdemeanor 

defendants now will have no choice but to file interlocutory writs of 

mandate every time a speedy trial violation occurs. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / /  
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I. THE COURT’S RULING THAT NAHINU MUST 

SHOW ACTUAL PREJUDICE CONFLICTS WITH 
PEOPLE V. WILSON (1999) 60 Cal.2d 139 AND WILL 
RESULT IN THE INEFFICIENT 
ADMINISTRATION OF JUSTICE BY LEAVING 
MISDEMEANOR DEFENDANTS CHALLENGING A 
STATUTORY SPEEDY TRIAL ISSUE NO 
RECOURCE OTHER THAN TO PROCEED VIA 
INTERLOCUTORY WRIT OF MANDATE 

 
After Nahinu, for misdemeanor defendants faced with a 

statutory violation of a speedy trial right, proceeding via appeal is no 

longer a remedy; the appellant can no longer effectively appeal after a 

trial or entry of plea, where the refusal to timely bring him or her to 

trial is the very wrong of which he or she complains.  The California 

Supreme Court rightly observed this problem in People v. Wilson 

(1999) 60 Cal. 2d, 139 (“People v. Wilson”), recognizing that for 

defendants proceeding via interlocutory writ of mandate, absent a 

sufficient showing of good cause for the delay, “no further showing” 

was required (Id. at 151).   In effect, a showing of “statutory 

prejudice” – a violation of Penal Code section 1382 – without any 

showing of actual prejudice, was sufficient to mandate dismissal.  For 

misdemeanor defendants who elect to proceed via interlocutory writ 

of mandate, a mere statutory violation of Penal Code section 1382 is 

sufficient to mandate dismissal and serve as a statutory bar to the re-

filing of the same misdemeanor case. 

Avila v. Mun. Court (1983) 148 Cal.App.3d 807 (“Avila”), 

painting in broad strokes, held that denial of a statutory speedy trial 

right also is a cognizable issue on appeal from a final judgment of 
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conviction following a guilty plea or nolo contendere to a 

misdemeanor (Id. at 812).  Avila proceeded to note – correctly – that 

the impact of a Penal Code section 1382 violation on the prosecution 

of a misdemeanor is quite different from the impact of the same 

violation on the prosecution of a felony.  “When a felony is dismissed 

pursuant to section 1382, the prosecution may refile the same charge. 

Once a misdemeanor has been dismissed pursuant to section 1382, it 

cannot be filed again” (Avila, 148 Cal. App. 3d at 812).  The narrow 

holding of Avila – a holding that subsequent jurisprudence has 

distinguished but never overruled – provides that a violation of Penal 

Code section 1382 requires dismissal of the misdemeanor action 

without any showing of actual prejudice on appeal (Id.). 

In Nahinu, the Court leapfrogs from the narrow holding of 

Avila to an incorrect conclusion that a showing of actual prejudice on 

appeal from a misdemeanor conviction is required, via a perceived 

conflict with subsequent jurisprudence that distinguished Nahinu.  

The problem – one which the Court rightly observed – is than no 

subsequent case law has overruled Avila.    

People v. Egbert (1997) 59 Cal.App. 4th 503 (“Egbert”), 

distinguished the reasoning of Avila in order to narrow the holding of 

Avila to misdemeanors subject to a statutory bar to refilling, so that 

felony defendants could not extend Avila for the purposes of 

automatically showing prejudice when arguing a violation of 

constitutional speedy trial rights (Id. at 920).   
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People v. Hernandez (1992) 6 Cal.App.4th 1355 

(“Hernandez”), which also dealt with felonies, again delimited the 

scope of Avila, in order to delineate the extent to which issues of 

waiver following a plea of guilty or nolo contendere to a felony 

affects the burden of showing prejudice on appeal.      

People v. Aguilar (1998) 61 Cal. App 4th 615 (“Aguilar”) 

concentrated on the specific  issue of waiver as it affects the burden of 

showing prejudice following a plea of guilty or nolo contendere to a 

misdemeanor.  Yet, Aguilar dealt only with the showing of prejudice 

required to prove a violation of constitutional speedy trial right– a 

delay in over one year creates a rebuttable presumption of prejudice.   

Nowhere did Aguilar discuss the issue of “statutory prejudice,” which 

was the specific issue in both Avila and Nahinu.   

Accordingly, the Court’s leapfrog conclusion in Nahinu is 

confused at best and creates uncertain consequences for misdemeanor 

appellants who have suffered a statutory violation of their speedy trial 

rights.  If, following Nahinu, misdemeanor defendants cannot prevail 

on appeal of a statutory speedy trial right issue following a conviction 

or plea without a showing of the same actual prejudice required on 

appeal of a constitutional speedy trial right issue, misdemeanor 

defendants will have no choice but to lock-up the court dockets with 

interlocutory writs of mandate, where, following People v. Wilson, no 

showing of actual prejudice is required.   Or, following Nahinu, must 

misdemeanor defendants proceeding via interlocutory writ also now 

show actual prejudice, in violation of People v. Wilson?  
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Either way, the Court’s conclusion in Nahinu is not in comity 

with People v. Wilson, which expressly authorizes misdemeanor 

defendants to proceed via interlocutory writ of mandate and to obtain 

a dismissal and bar to refilling under Penal Code section 1382 with no 

further showing than a statutory violation of the speedy trial statute.  

What recourse is left to defendants faced only with a statutory 

violation of Penal Code section 1382?  To proceed via writ 

interlocutory writ with a burden of showing only statutory prejudice?  

Or to proceed via an appeal following a conviction or plea and attempt 

to  meet the higher burden of showing substantive prejudice, the same 

burden that is required to prove a violation of a defendant’s 

constitutional speedy trial rights? 

It remains true that the impact of a Penal Code section 1382 

violation on the prosecution of a misdemeanor requires dismissal 

whereas the impact of the same violation on the prosecution of a 

felony requires a mere re-filing of the case.   At issue is the procedural 

mechanism by which a misdemeanor defendant may challenge a 

violation of a speedy trial issue based on statutory prejudice as 

opposed to actual prejudice. 

 
REQUEST FOR CERTIFICATION 

This Court, of course, recognizes that there is a split of opinion 

concerning the question of whether a misdemeanor appellant must 

show anything more than “statutory prejudice” in challenging a 

speedy trial right violation following a final conviction or plea on 
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appeal.  Certification of this issue is unquestionably important to 

resolve to settle this important question of law, to provide uniformity 

of decision, and to advise whether misdemeanor defendants following 

a statutory speedy trial right violation have any practical recourse 

other than to seek relief via interlocutory writ of mandate prior to the 

commencement of trial.  Appellant requests certification of the 

following question: 

1.  For misdemeanors defendants only, on appeal from a final 

conviction involving an alleged violation of a speedy trial right, must 

a movant show anything beyond statutory prejudice, where no further 

showing would be required of the same defendant when proceeding 

via interlocutory writ of mandate? 

 
CONCLUSION 

 This Court should grant rehearing in order to correct the 

unintended consequence that misdemeanor defendants standing in the 

same shoes as Nahinu faced with a statutory violation of the speedy 

trial right now have no choice but to file an interlocutory writ of 

mandate – a holding that is in direct conflict with Avila and the plain 

language of Penal Code section 1382. 

 If, whether or without modification, the Court adheres to the 

position that a showing of actual prejudice is required, then Appellant 

respectfully urges this Court to certify this case to the Court of Appeal 

in order to resolve the clear conflict in opinion and to settle the 









 
 
 
 
 
 

EXHIBIT G 









 
 
 
 
 
 

EXHIBIT H 



























 
 
 
 
 
 

EXHIBIT I 



SAN FRANCISCO PUBLIC DEFENDER
JEFF ADACHI — P BLIC DEFEoER

MATr GONZALEZ — CHIEF ATTORNEY

(ourt of Appeal
First Appellate District, Division 2
35() McAllister Street
San Francisco. (A 9.1102

April 12. 201:3 122O13

OfFICE OF TF 4T f):

I SAkFPAto
L)RT

To: the Presiding -Justice of Division 2, the Honorable J. Anthony Kline:

Re: Pop1e i,-. .Vilthnz A 138070: App. No. 12-07:307 (MCN. 11015661) Letter
in support of Court of Appeal review.

The Appellate Diviioii has requested certification of its ‘1iort form opinion in
Vahinu. Ti Office of the Public Defender in San Francisco asks leave to file
this arnicus letter in support of the First District accepting this case to
resolve what, if this case remains extant. will be more confusion in this area.

The Public Defender handles thousands of misdemeanors a years and in fact
represented Nahinu l)elow. We write here not specifically as to Nahinu, but
in concern over this abrupt leap of law and how it generally affects the

administration of justice in San Francisco.

An examination of what is not in controversy here is helpful. All agree that
the wrongful denial of a statutory 1382 motion for dismissal remains grounds

for dismissal — without any showing of defense prejudice. at least pretrial.



(People v. Sutton (2010) 48 Cal.4th 533, 546 fn 7.) Likewise. all agree that a
defendant raising the wrongful denial of a 1382 motion by way of a writ need
not show prejudice. (Id.. citing Sykes i’. Superior Court (1973) 9 Cal.3d 83, 88-
89.) An unresolved split of authority exists as to whether a misdemeanant
can raise a wrongfully denied 1382 motion after he admits guilt. (Avila i’.

Munici),al Court (1983) 148 Cal.App.3d 807 [may raise post-guilty plea]
People i’. Egbert (1997) 59 Cal.App.4th 503 [may not].) It seems the last issue
is the one the Appellate Division actually weighed in on. But none of this is at
issue: Nahinu entered no guilty plea; this was tried to a jury.

Rather. the issue is whether a wrongfully denied 1382 (trial error) is
prejudice in a misdemeanor case where, if granted, it would be a bar to
prosecution. No case supports the Appellate Division’s reasoning or result;
several felony cases, in analyzing prejudice, point to the common sense and
logical result that losing the bar to prosecution would be prejudice.

1. The Appellate Division has confused two distinct issues: (1)
waiver doctrine based on a guilty plea (not raised here) with (2)
post-trial prejudice for reversal (raised here).

The Appellate Division has confused waiver of issues based on a guilty plea
with post-trial showing of prejudice for reversal. All the misdemeanor cases it
relies on in its analysis involve appeals after a misdemeanor guilty plea.
(Egbert. supra. at 508 [ L\i guilty plea also waives any irregularity in the
proceedings that would not preclude a conviction. irregularities that could be
cured. or that would not preclude subsequent proceedings to establish guilt.
may not be asserted on appeal after a guilty plea.t People v. Hernandez
(1992) 6 Cal.App.4th 1355 [“We agree with the People that the {1382} issues



did not survive the entry of defendant’s guilty plea, and affirm the
judgment.i: contra: Avila v. ifunicñ,aI C’ourt(1983) 148 Cal.App.3d 807

[misdemeanant may bring 1382 issue post pleal see also, People v. Wilson
(1963) 60 Cal.2d 139. which was not cited in the opinion).

And the case it relies on the most. Aguilar. is not even a statutory speedy
trial case, but a constitutional speedy trial case, post plea, where factual
proof of prejudice is often at issue and the general policy of forfeiture by pleas
is most apt. (People v.44guilar(l998) 61 Cal.App.4th 615.)

While we agree with the Los Angeles County Public Defender that this split
should be resolved to allow appeal of a wrongfully denied 1382 motion under
Avila. that just is not the issue here; and the Appellate Division reliance on
plea cases is not helpful to the analysis of post-trial appeals. Here, Nahinu
went to trial the post-plea cases are not on point, the post-plea issue is not
raised here, and it does not need to not be examined. In short, the Appellate
Division has gone down the false trail of post-plea waiver when the extant
law on 1382 and the prejudice showing post-trial supports Nahinu.

2. Prejudice is shown in post-trial appeals if correction of the error
would bar further prosecution.
Prejudice is shown in post-trial appeals if correction of the error would bar
further prosecution. (People i’. Wilson. supra. 60 Cal.2d at 152 [a first
dismissal is reversible prejudice in a felony where the court points out the
statute of limitations would have nnl In n Smiiey (1967) 6 Cal.2d 606, 632.)
The Appellate Division’s omission the of Supreme Court’s Wilson and Smiley
cases alone suggests that this opinion should be revisited.

3



Moreover, our Supreme Court has opined that prejudice for a reversal based
on a 1382 dismissaL is presumed where that prejudice would be to bar further
prosecution: linally, as respondent concedes. the denial of a speedy trial in
the case at bar is automatically prejudicial in view of the provision in Penal
Code section 1387 that an order of dismissal under section 1382 is a bar to
any other prosecution for the same offense if it is a misdemeanor. ...“ (In re
Smiletv. supra, at 632 [internal cites omitted].) Indeed, both post-trial appeal
cases (felony cases) cited by the Appellate Division support this logic.
(Phihini,. Slip Opn. at 2).

First. the state Supreme Court in the 1980 Johnson case, after finding a 1382
violation, held the error was harmless for failure to show prejudice, because
Johnson failed to show that the charges against him could not have been re
filed had the trial court granted the motion to dismiss: in the present case
the record shows no prejudice to defendant arising from the delay. This is not
a case in which the statute of limitations would have been a bar to new
charges. or one in which a dismissal would itseit’have barred reEling.”
(People v. Johnson (1980) 26 Cal.3d 557, 574 [emphasis added], limited on
other grounds in People v. Sutton (2010) 48 Cal.4th 533.)

It follows that if there had been a prior dismissal then the wrongfully denied
1382 motion would have been reversible prejudice because two dismissals in
that type of felony would bar prosecution tinder Penal Code section 1:387 as
one dismissal here, in this type of misdemeanor, bars prosecution under
section 1387. Of course, this is not the holding, but dicta of the Supreme
Court are entitled to enhanced respect. (Hubbard v. Superior Court (1997) 66

4



Cal. App. 4th 1163, 1168-1169.) Moreover, the Court dictum here echoes the
direct holding of its earlier Smilej-case.

Next, the Appellate Division cited the more recent 2011 Court of Appeal’s
Villanueva case. There, again, a 1382 violation was found but held harmless
because “A single dismissal of a felony prosecution is not a bar to a second
prosecution for the same offense. (Pen. Code, § 13873’ (People i’. Villanueva
(2011) 196 Cal.App.4th 411. 417 [emphasis added]) Again it follows that a
second dismissal would bar refilling and would be prejudice!

Another case of the same stripe is the 1984 Court of Appeal’s cosy decision:
though a 1382 violation was shown on felony appeal, “since appellant’s claim
of error under section 1382 comes to us on appeal after conviction rather than
on pretrial petition for writ, the error we have identified does not require
reversal unless it is determined to have been prejudicial.” (People v. Cory
(1984) 157 Cal.App.3d 1094. 1101.) But the (Yory Court then pointed out the
if a prior dismissal had been shown prejudice would lie: “Furthermore. this is
not a case in which pretrial dismissal would have barred further prosecution
by reason of either section 1387 or the statute of limitations. (Ibid.)

Prejudice is shown on post-trial appeal where, as hen, the error (wrongful
denial of a 1382 motioth. if corrected, would bar the prosecution from going
forward. In the felony appeals of -Johnson. Villanueva. and C’rn’r that
required proof (there missing) of a prior dismissal; but here, because only one
dismissal bars re-filing in a misdemeanor under Penal Code 1387. no earlier
dismissal need be shown.

3



3. Clarity is needed: The Court of Appeal should take this case to
prevent the confusion from the p1eabargain-waiver rule (a split of
opinion as it stands) from bleeding into what was a settled right
(that failure to grant a 1382 in most misdemeanors is prejudice
post-trial).

The confusion caused by the split of appellate authority as to whether a
defendant can preserve a 1382 violation postplea is confusion enough fbr
litigants and courts. Until the A’alilnii decision, no question was raised as to
whether prejudice was shown in a misdemeanor appeal upon the showing uf a
wrongfully denied 1 382 where it would serve to bar further proceedings — it
was consistent with the language of Jihiison. Vi/lanueva. and Corey and
makes logical and common sense. The Court of Appeal needs to guide
litigants and trial courts out of this thicket: the uncertainly of the plea rule
already confuses litigants, a nonbinding appellate division opinion would
needlessly extend that confusion into post-trial appeals. And, as evidenced by
March 26. 20 1:3 letter from the Los Angeles Public Defender, it would have
statewicle implications. The Office of the Public Defender of San Francisco
asks the Court of Appeal to grant the Appellate Divisions request for
certification and give hiding guidance here.

Jeff Adachi
Public Defender
City and County of San Francisco
Matt Gonzalez
Chief Attorney

/

Christopheu/F’. Gauger
(SBN 101451)

Managing Attorney. Research Unit
Deputy Public Defender
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION TWO

THE PEOPLE,

Plaintiff and Respondent,

v.

ANDREW W. NAHINU,

Defendant and Appellant.

A138070

Court ofAppeal First Appellate District

APR 2 9 2013

Diana Herbert, Gterk

0§putye(§ffc

(City & County of San Francisco
Super. Ct. No. 10015661;
Appellate No. APP-12-007317)

BY THE COURT:

After review of the appellate division's published opinion and the record filed

herein, transfer of City and County of San Francisco Superior Court Appellate Case

No. APP-12-007317 is denied.

Dated: APR 29 2013 lafjc P.J.



COURT OF APPEAL, FIRST APPELLATE DISTRICT
350 MCALLISTER STREET

SAN FRANCISCO, CA 94102
DIVISION 2

£1THE PEOPLE,

Plaintiff and Respondent,
v.

ANDREW W. NAKNU,
Defendant and Appellant.

Al 38070

San Francisco County No. 11015661

BY THE COURT:

The request for judicial notice is denied.

Date:
APR29 2013

nrll

m&K
p.j.

//'
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May 20, 2013

SUPREME COURT

MAY 2 0 2013
LAW OFFICES

BELVEDERE LEGAL APC _ , A _. _ . _ ,
605 market street, suite 505 Prank A. McGuire Clerk

SAN FRANCISCO, CA 94105
TELEPHONE (415)513-5980 Deputy

FAX (415) 513-5985
www.belvederelegal.com

Frederick K. Ohlrich

Court Administrator and Clerk

California Supreme Court
350 McAllister Street

San Francisco, CA 94102

Re: People v. Andrew Nahinu, No. 11015661 (First Appellate Dist., Div. 2,
Case No. Al 38070; City & Countyof San Francisco Super. Ct. No.
10015661; Appellate Division, Appellate No. APP-12-007317)

Dear Mr. Ohlrich:

Counsel for Appellant, Mr. Matthew Metzger, respectfully requests, pursuant
to rules 8.1105 and 8.1125 ofthe California Rules ofCourt, that this Court
order depublicationof the Appellate Division's opinion in this case, published
at 214 Cal.App.4th Supp. 1, a copy of which is attached hereto as Exhibit A.

I represent many indigent defendants and I write this letter on behalfof not
only my client but all individuals charged with misdemeanor offenses
involving speedy trial issues.

This letter is divided into two (2) section. Section 1 explains the nature of the
error and its consequences of misdemeanor defendants statewide. Section 2
presents the representative case law relied upon by the Appellate Division.

I. Nature and Consequences of the Error

The Appellate Division's March 11,2013 opinion in Nahinu creates an
unnecessary conflict in the definition of"prejudice" required to prevail on a
post-conviction appeal alleging a violationofpenal code section 1382(a)(3).
As explained herein, the opinion also risks creating procedural havoc on
Appellate Divisions statewide, as every misdemeanor defendant faced with a
denial of motion to dismiss pursuant to section 1382 now will have no choice
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but seek immediate extraordinary pre-trial relief, where a showing of 
reversible error is not required.   
 
The Appellate Division identified a split of opinion concerning the question of 
whether a misdemeanor appellant must show anything more than a statutory 
violation of penal code section 1382 in challenging a speedy trial right 
violation following a final conviction or plea on appeal.   The Appellate 
Division’s own Order Certifying Case for Transfer to First District Court of 
Appeal stated “the apparent conflict in the Courts of Appeal on the question a 
showing of prejudice is required in a misdemeanor case alleging non-
compliance with Penal Code § 1382”  (“Order Certifying Transfer”).  
Appellate petitioned for rehearing and/or certification March 26, 2013.  The 
Order Certifying Transfer was filed April 4, 2013.  The First Appellate 
District issued an order denying the transfer April 29, 2013.   
 
The authority relied upon by this court involves, and to a great extent 
confuses, three different issues. The first issue is waiver: whether a defendant 
waives his right to raise an issue on appeal by entering a guilty plea. Although 
that issue is not presented by this case, since there was a trial, a brief 
indication of why the authority cited by this court incorrectly resolves this 
issue is important for an understanding of the authority on which the 
Appellate Division relied in crafting its opinion.  
 
It is well-established in California law that a plea of guilty admits all the facts 
necessary to prove guilt, and thus waives any issues relating to guilt or 
innocence.  However, the converse is also true, a plea of guilt or innocence 
does not waive issues which do not involve guilt or innocence, but go to the 
ability of the state to try the defendant despite his guilt. The authority upon 
this subject is voluminous. (See, e.g. People v. Laudermilk (1967) 67 Cal.2d 
272, 282; People v. Reyes (1979) 98 Cal.App.3d 524, 532; People v. Litke 
(1980) 112 Cal.App.3d 489, 493. People v. Robinson (1997) 56 Cal.App.4th 
363, 369; People v. Cella (1981) 114 Cal. App.3d 905, 915, fn. 5; People v. 
Turner (1985) 171 Cal.App.3d 116. 126-127; People v. Moore (2003) 105 
Cal.App.4th 94.100.) 
 
A motion to dismiss on statutory grounds does not involve a question of the 
defendant's guilt or innocence; the sole question is whether statutory time 
limits have been exceeded without consent or good cause. (See People v. 
Allim (1979) 96 Cal.App.3d 268, 276; People v. Halstead (1985) 175 
CaLApp.3d 772, 778-779.)  Thus, under the clear authority cited above, a plea 
of guilty cannot waive an issue concerning the defendant's statutory speedy 
trial rights, since that is not an issue involving the defendant's guilt or 
innocence. 
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The other issues concern prejudice, which is directly at issue in this case. 
However, it is critical to understand that the term has two different meanings 
in California law. One meaning is that the defendant's ability to defend against 
a criminal charge has been compromised (“substantive prejudice”). A motion 
to dismiss on constitutional speedy trial grounds will usually (though not 
always) involve a showing of this form of substantive prejudice. The motion 
can be based upon other forms of prejudice; see e.g. Klopfer v. North Carolina 
(1967) 386 U.S. 213, 221  (not relevant to this discussion). What is important 
is that since, as discussed above, a motion to dismiss on statutory grounds 
does not involve any question of the defendant's guilt or innocence, 
substantive prejudice is entirely irrelevant to the issue. 
 
The second question of prejudice is actually better termed “reversible error.” 
This is rooted in the California constitutional requirement that “No judgment 
shall be set aside . . . unless . . . the court shall be of the opinion that the error 
complained of has resulted in a miscarriage of justice.” (Cal. Canst., art. VI, § 
13.) This requirement is sometimes, and confusingly in the present context, 
referred to as the requirement of showing “prejudice on appeal.” (See People 
v. Garceau (1993) 6 Cal.4th 140, 210, 211.) To avoid this confusion, I use, 
where possible, the less confusing term “reversible error.” In the particular 
context of a motion to dismiss, reversible error will exist when further 
proceedings would generally have been prohibited had the motion been 
granted, whether the defendant's ability to meet the charges has been 
compromised or not. In Nahinu, such reversible error does exist, and the 
Appellate Division of the Superior Court  - and by extension, the First District 
Court of Appeal, in denying the certification for transfer –have erred in not 
reversing appellant's conviction. 
 
That reversible error exists when dismissal would generally bar further 
proceedings did not “start with” Avila v. Municipal Court (1983) 148 
Cal.App.3d 807, as erroneously posited by the Appellate Division. Instead, 
that rule was recognized by the California Supreme Court in People v. Wilson 
(1963)60 Cal.2d 139.  In that case the court stated that “In a case where the 
statute of limitations would have been a bar to a new prosecution if the motion 
to dismiss had been granted, the erroneous denial of the motion would be 
prejudicial to the defendant.” (Id., 60 Cal.2d at p. 152.)  In this passage, the 
Supreme Court drew no distinction between misdemeanors and felonies. 
Instead, the court indicated that it was the existence of a bar to further 
prosecution in any case which required a finding of inherent prejudice on 
appeal, and thus reversible error. 
 
In an accompanying footnote, the Supreme Court made reference to the limits 
upon refiling found in Penal Code section 1387.  At that time, there was no 
statutory authority to refile any misdemeanor case  dismissed under Penal 
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Code section 1382, and no limit upon the number of times a felony case could 
be refiled. The court stated that "Similarly, in a misdemeanor prosecution the 
erroneous denial of such a motion to dismiss would be rendered prejudicial by 
Penal Code section 1387 .... " (Id., 60 Cal.2d at p. 153, fn. 5.) Again, the court 
was using “prejudicial” in the semantic context of “reversible error,” and this 
statement was clearly not due to some inherent difference between 
misdemeanors and felonies, but was due to the fact that, at the time, 
misdemeanors could not be refiled and felonies could. 
 
II.  Representative Cases 
 
After Nahinu, for misdemeanor defendants faced with a statutory violation of 
a speedy trial right, proceeding via appeal is no longer a remedy; the appellant 
can no longer effectively appeal after a trial, where the refusal to timely bring 
him or her to trial is the very wrong of which he or she complains.  The 
California Supreme Court rightly observed this problem in People v. Wilson 
(1999) 60 Cal. 2d, 139 recognizing that for defendants proceeding via 
interlocutory writ of mandate, absent a sufficient showing of good cause for 
the delay, “no further showing” was required (Id. at 151).   In effect, a 
showing of a statutory violation of Penal Code section 1382 is analogous to a 
showing of “strict liability” and is sufficient to mandate dismissal.  For 
misdemeanor defendants who elect to proceed via interlocutory writ of 
mandate, a mere statutory violation of Penal Code section 1382 is sufficient to 
mandate dismissal and serve as a statutory bar to the re-filing of the same 
misdemeanor case. 
 
Avila v. Mun. Court (1983) 148 Cal.App.3d 807 (“Avila”), painting in broad 
strokes, held that denial of a statutory speedy trial right also is a cognizable 
issue on appeal from a final judgment of conviction following a guilty plea or 
nolo contendere to a misdemeanor (Id. at 812).  Avila proceeded to note – 
correctly – that the impact of a Penal Code section 1382 violation on the 
prosecution of a misdemeanor is quite different from the impact of the same 
violation on the prosecution of a felony.  “When a felony is dismissed 
pursuant to section 1382, the prosecution may refile the same charge. Once a 
misdemeanor has been dismissed pursuant to section 1382, it cannot be filed 
again” (Avila, 148 Cal. App. 3d at 812).  The narrow holding of Avila – a 
holding that subsequent jurisprudence has distinguished but never overruled – 
provides that a violation of Penal Code section 1382 requires dismissal of the 
misdemeanor action without any showing of actual prejudice on appeal (Id.). 
 
In Nahinu, the Appellate Division leapfrogged from the narrow holding of 
Avila to an incorrect conclusion that a showing of actual prejudice on appeal 
from a misdemeanor conviction is required, via a perceived conflict with 
subsequent jurisprudence that distinguished Nahinu.  The problem – one 
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which the Court rightly observed – is than no subsequent case law has 
overruled Avila.    
 
People v. Egbert (1997) 59 Cal.App. 4th 503 (“Egbert”), distinguished the 
reasoning of Avila in order to narrow the holding of Avila to misdemeanor 
defendants subject to a statutory bar to refilling, so that felony defendants 
could not extend Avila for the purposes of automatically showing prejudice 
when arguing a violation of constitutional speedy trial rights (Id. at 920).   
 
People v. Hernandez (1992) 6 Cal.App.4th 1355 (“Hernandez”), which also 
dealt with felonies, again delimited the scope of Avila, in order to delineate 
the extent to which issues of waiver following a plea of guilty or nolo 
contendere to a felony affects the burden of showing prejudice on appeal.      
 
People v. Aguilar (1998) 61 Cal. App 4th 615 (“Aguilar”) concentrated on the 
specific  issue of waiver as it affects the burden of showing prejudice 
following a plea of guilty or nolo contendere to a misdemeanor.  Yet, Aguilar 
dealt only with the showing of prejudice required to prove a violation of 
constitutional speedy trial right– a delay in over one year creates a rebuttable 
presumption of prejudice.   Nowhere did Aguilar discuss the issue of a strict 
stratutory violation of penal code section 1382, which was the specific issue in 
both Avila and Nahinu.   
 
Accordingly, the Court’s leapfrog conclusion in Nahinu is confused at best 
and at worst creates dire consequences for misdemeanor defendants who have 
suffered a statutory violation of their speedy trial rights.  If, following Nahinu, 
misdemeanor defendants cannot prevail on appeal of a statutory speedy trial 
right issue following a conviction or plea without a showing of the same 
actual prejudice required on appeal of a constitutional speedy trial right issue, 
misdemeanor defendants will have no choice but to lock-up the court dockets 
with interlocutory writs of mandate, where, following People v. Wilson, no 
showing of actual prejudice is required.   Or, following Nahinu, must 
misdemeanor defendants proceeding via interlocutory writ also now show 
actual prejudice, in violation of People v. Wilson? 
 
The holding of the Appellate Division, if permitted to stand, will set a 
precedent of causing all misdemeanor defendants faced with a denial of a 
motion to dismiss pursuant to Penal Code section 1382 to seek immediate 
extraordinary relief.   It is well-settled that a defendant who seeks pretrial 
relief from a trial court ruling is not required to show reversible error under 
article VI, section 13 of the California Constitution. (See People v. Johnson 
(1980) 26 Cal.3d 557, 574-575).  This would not only be highly disruptive, 
but would unduly burden Appellate Divisions with having to rule in 
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extraordinary writ matters that should (under a correct interpretation of the
law) be more regularly considered in post-conviction appeals.

Either way, the Court's conclusion in Nahinu is not in comity with People v.
Wilson, which expressly authorizes misdemeanor defendants to proceed via
interlocutory writ ofmandate and to obtain a dismissal and bar to refilling
under Penal Code section 1382 with no further showing than a statutory
violation of the speedy trial statute. What recourse is left to defendants faced
only with a statutory violation of Penal Code section 1382? To proceed via
writ interlocutory writ with a burden of showing only the statutory violation?
Or to proceed via an appeal following a conviction or plea and attempt to
meet the higher burden of showing substantive prejudice, the same burden that
is required to prove a violation ofa defendant's constitutional speedy trial
rights?

It remains true that the impact ofa Penal Code section 1382 violation on the
prosecution ofa misdemeanor requires dismissal whereas the impact of the
same violation on the prosecution ofa felony requires a mere re-filing ofthe
case. At issue is the proceduralmechanism by which a misdemeanor
defendant may challenge a violation ofa speedy trial issue based on "statutory
prejudice" as opposed to actual prejudice.

For these reasons, I respectfully request that the Nahinu opinion be decertified
for publication pursuant to California Rule ofCourt 8.1125.

Respectfully,

MATTHEW D. METZGER

State Bar No. 240437

mmetzger@belvederelegal.com

Belvedere Legal, APC
605 Market Street, Suite 505
San Francisco, CA 94105
Tel. (415) 513-5980
Fax. (415) 513-5985

Attorney for Appellant
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PROOF OF SERVICE

CITY AND COUNTY OF SAN FRANCISCO

STATE OF CALIFORNIA

Action: ANDREW NAHINU V. PEOPLE OF STATE OF

CALIFORNIA

Case#: Appellate No. APP-12-007317

Court No. 11015661

I, MATTHEW D. METZGER declare:
I am a citizen of the United States, a resident of San Mateo County,

and am over 18 years ofage. I am not a party to the above entitled action.
My business address is Belvedere Legal, APC, 605 Market Street, Suite 505,
San Francisco, CA 94105

On May 20,2013,1 served the following documents: Request for
Depublication -People v. Andrew Nahinu, No. 11015661 (First
Appellate Dist., Div. 2, Case No. A138070; City & County of San
Francisco Super. Ct. No. 10015661; Appellate Division, Appellate No.
APP-12-007317)

upon the interested parties in this action by the methods indicated
below:

[X ] BY FIRST CLASS MAIL: by placing a true copy thereof,
enclosed in a sealed envelope, for postage and deposit with the United States
Postal Service on the same date it is submitted for mailing, and addressed as
follows:

[] BY PERSONAL DELIVERY: by causing a true copy thereof
to be hand-carried to the recipient at the address indicated:

San Francisco District Attorney's Appellate Division
Office Superior Court of California
Attn: Louise Ogden County of San Francisco
850 Bryant St 850 Bryant Street, Room 101
San Francisco, CA 94103 San Francisco, CA 94103-4603
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PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff/Respondent,

vs.

Appellate No. APP-12-007317

Court No. 11015661

JUDGMENT ON APPEAL

ANDREW W. NAHINU,

Defendant/Appellant.

This matter came before the court on January 11, 2013. After considering the evidence,

arguments, and applicable law, the December 19,2011 judgment is AFFIRMED.

I. DISCUSSION*

A. Nahinu was not brought to trial until November 3,2011

Nahinu argues thathe wasnot brought to trial in satisfaction of his speedy trial rights.

We agree.

*Thisshort form opinion is designed toprovide theparties with a briefexplanation of thereasons forthe
disposition, and assumes familiarity with the facts and arguments of the parties.



A defendant is brought to trial within the meaning of Penal Code § 1382 "when a case

has been called for trial by a judge who is normally available and ready to try the case to

conclusion. The court must have committed its resources to the trial, and the parties must be

ready to proceed and a panel ofprospective jurors must be summoned and sworn." (5 Witkin,

California Criminal Law 4th (2012) Criminal Trial, § 318, p. 542, citing Rhinehartv. Superior

Court (1984) 35 Cal.3d 772, 780.)

On November 1,2011, the court acknowledged that a jury had not been requested or

impaneled that day. The court also acknowledged that it had, on October 28,2011, found good

cause to continue trial until only that day. The court noted, however, that trial could not begin

until the following day, November 2, and attributed this additional one-day delay of trial to

Nahinu's refusal to stipulate to trial before a specific judge.

Then, with the matter now before Judge Cheng, on November 2, the court acknowledged

that a jury had not been impaneled that day either, but stated that one would be impaneled on

November 3. The court attributed the additional one-day delay to the parties desire to litigate

Nahinu's motion to suppress. The court also noted that it found "good cause" for the additional

one-day delay, but was unclear as to whether that finding was based only on holding the

suppression hearing or some additional basis.

Thus, trial was delayed two additional days beyond November 1, which was the day to

which the court had found good cause to continue trial on October 28. As such, Nahinu is

correct that a jury was not impaneled on November 1, that the jury was not impaneled until

November 3, and that he was not "brought to trial" until November 3, 2011. As Nahinu suggests

on appeal, each delay likely constituted a further continuance of trial, requiring a finding of good



cause under §§ 1050 and 1382. The record reflects no findings of good cause for these

additional delays, however, leading us to conclude Nahinu's speedy trial rights were violated.

B. Nahinu has not shown prejudice from the delay

Nahinu argues that the combined continuances beyond the last day ofOctober 28,2011

constitute reversible error under Chapman v. California (1967) 386 U.S. 18. Specifically, he

argues that "there can be no doubt at Appellant suffered irreparable damage. Appellant was

denied the right to a speedy trial and was tried in violation of that right." Nahinu does not,

however, explain what "irreparable damage" he suffered, concluding only that continuing trial

beyond the last day without good cause is sufficient to require reversal.

It is clear that a showing ofprejudice is required, at least in felony cases, where the

appellant argues denial ofhis statutory speedy trial right. {People v. Villanueva (2011) 196

Cal.App.4th 411; People v. Johnson (1980) 26 Cal.3d 557.) A distinction has been made in

misdemeanor appeals, however, starting with the holding mAvila v. Municipal Court (1983) 148

Cal.App.3d 807, and based on the fact that a misdemeanor that has been dismissed under § 1382

cannot be filed again.

Multiple cases since, however, have disagreed with, but not overruled, Avila on this

point. These decisions detail their agreed-upon view that the Avila court misunderstood the

concept ofprejudice as it applies in speedy trial claims, substituting the prejudice caused by

denial of the motion for the prejudice caused by the delay in being brought to trial. (See People

v. Hernandez (1992) 6 Cal.App.4th 1355, 1359 ["The ,4vj7a court's discussion...reveals that it

confused the "prejudice" which justifies granting a motion to dismiss with the "prejudice" which

results from the denial of that motion"], People v. Egbert(1997) 59 Cal.App.4th 503, 514



["appellate review ofa statutory speedy trial issue requires consideration of the type ofprejudice

arising from the delay in prosecution, not the prejudicial effect caused by denial of the motion

itself], and People v. Aguilar (1998) 61 Cal.App.4th 615, 621 ["The foundation for the decision

in Avila rests upon its perceived distinction ofa difference in the treatment of the concept of

measuring prejudice when deciding a misdemeanor speedy trial motion as compared to a felony

motion, an incorrect proposition"].) We believe these holdings indicate that an appellant making

a speedy trial claim must show that he was prejudiced by the delay in being brought to trial. As

the Aguilar court wrote, relying on Serna v. Superior Court (1985) 40 Cal.3d 239,249:

The standard to be used in either misdemeanor or felony prosecutions is discussed
in [Serna]: "Delays in arrest that are necessary for law enforcement purposes, i.e.,
those occasioned by inability to locate the accused or witnesses, or to conduct
further investigation and gather evidence, do not violate the right to speedy trial
unless the prosecution is delayed unreasonably. [Citation.] To determine if the
delay is unreasonable and the right to speedy trial violated, 'the prejudicial effect
of the delay on [the accused] must be weighed against any justification for the
delay.' [Citation.]"

(People v. Aguilar, supra, 61 Cal.App.4th at p. 621.)

Nahinu has failed to demonstrate any prejudice from the two-day delay in being brought

to trial. Beyond a conclusory statement, he has not articulated how he was prejudiced by the

initial continuance to November 1 or the subsequent delays until November 3, 2011. As such,

Nahinu has not shown that the trial court's error requires reversal.

//

//

//

//

//



II. DISPOSITION

For the foregoing reasons, the trial court's December 19, 2011 judgment is affirmed.

IT IS SO ORDERED.

DATE: March [q , 2013

Curtis E.A. Karnow, Presiding Judge

Bruce E. Chan, Associatejudge

Anne-Christine Massullo, Associate Judge



Trial Judge: Honorable Donna Alyson Little

Counsel on Appeal:

Matthew D. Metzger, Esq., for Appellant.

George Gascon, District Attorney ofSan Francisco, and Christopher R. Ulrich, Assistant District
Attorney, for Respondent.
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