MATTHEW D. METZGER (SBN 240437)
mmetzger@belvederelegal.com
BELVEDERE LEGAL PC

1777 Borel Place, Suite 314

San Mateo, CA 94402

Telephone:  (415) 513-5980

Facsimile: (415) 513-5985

Attorneys for Plaintiff and Debtor
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Analisa Icken Wedemeyer, the above-captioned Chapter 7 Debtor, files this adversary
proceeding in order to obtain a judicial determination regarding the dischargeability of the Debtor’s
pre-petition educational loan obligations made, insured, and guaranteed by a governmental unit. The
Debtor avers as follows:

Parties, Jurisdiction, and VVenue

1. The Plaintiff, Analisa Icken Wedemeyer, is the Debtor (“Debtor”), who filed the
underlying chapter 7 petition on December 9, 2014 (the “Petition Date”).

2. The first Defendant is the United States Department of Education, the underlying
indirect guarantor of the Debtor’s student loans.

3. The second Defendant is Great Lakes Higher Education Corporation (“Great
Lakes”), the loan servicer of the Debtor’s student loans.

4. The third Defendant is Great Lakes Higher Education Guaranty Corporation (“Great
Lakes”), the direct guarantor of the Debtor’s student loans.

5. The fourth Defendant is Educational Credit Management Corporation (“ECMC”),
which entity, on information and belief, services student loans in the event of a personal bankruptcy
filed by an individual borrower.

6. DOES 1-10 represent responsible defendant parties unknown at this time; the Debtor
reserves the right to add-in DOES 1-10, if appropriate, when the identity of said parties becomes
known.

7. Jurisdiction in this adversary proceeding is conferred by 28 U.S.C. 8§ 1334(b).

8. This is a core proceeding pursuant to 28 U.S.C. 8 157(b)(2)(1) and Federal Rule of
Bankruptcy Procedure 7001(6).

9. The Debtor consents to entry of a final judgment by the Bankruptcy Court in the
matter.

10.  Venue of this Adversary Proceeding is proper pursuant to 28 U.S.C. § 1409 based on

the prosecution of the above captioned chapter 7 bankruptcy case in this Court.

LI, after further investigation and due diligent, ECMC turns out not to be a proper party to the instant suit, the Debtor
will dismiss the suit as to ECMC and add the appropriate Doe Defendant.
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The Debtor’s Student Loans

11. In original form, the Debtor undertook obligations for Federal Stafford Loans;
however, the Debtor has since consolidated the educational loans.

12. In present form, the Debtor has two (2) Federal Family Educational Loans (“FFEL”),
indirectly guaranteed by the U.S. Department of Education and directly guaranteed by Great Lakes.

13.  According to the National Student Loan Database® the Debtor’s total, present,

education loan obligations are as follows:

Type of Loan Loan Loan Disbursed | Canceled | Outstanding | Outstanding
Amount | Date Amount | Amount | Principal Interest
FFEL $93,455 | 12/01/04 | $93,192 $263 $85,804 $95

CONSOLIDATED

FFEL $34,129 | 12/01/04 | $34,129 $0 $28,932 $92
CONSOLIDATED

Total $114,736 $127

The Debtor’s Educational and Professional Background

14.  The Debtor began undergraduate work at The University of Richmond, in Richmond,
VA, in August of 1989. The Debtor graduated in May of 1993, with a BA in Criminal Justice and
Political Science.

15.  Shortly thereafter, the Debtor moved to California.

16. In 1995 and 1996, the Debtor began pre-requisite work for a Masters in Physical
Therapy at both San Francisco State University and Foothills Community College in Northern
California. These pre-requisites were later applied as credits for the Debtor’s Chiropractic education.

17. In June of 2001, the Debtor began schooling at Life Chiropractic College West, in
Hayward, CA

18.  The Debtor graduated in June of 2004 with a Doctor of Chiropractic.

19.  The Debtor obtained educational loans during the above time periods.

2 https://www.nslds.ed.gov/nslds_SA/ (last accessed 3/27/2015)
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1 20. In September of 2004, the Debtor made plans to open up a private chiropractic
2 || practice with Dr. Raman Shiva; however, the partnership was unsuccessful. The fallout from the
3 || failed practice and related liabilities were one of the catalysts for the Debtor’s bankruptcy filing.
4 21.  Additionally, Dr. Shiva borrowed funds from the Debtor and to this day has been
5 || inconsistent at best at repaying the loan back to the Debtor.
6 22.  The Debtor struggled as an associate in a few chiropractic offices before finally
7 || securing what appeared to be stable employment in 2009.
8 The Debtor is a Victim of Insurance Fraud with
9 Negative Ramifications for the Foreseeable Future
10 23.  The reality however, turned out to be a professional nightmare for the Debtor, the
11 || consequences of which have continued unabated to this day and are unlikely to change at any time
12 || in the foreseeable future.
13 24, In April of 2009, the Debtor secured stable employment with Lancer Chiropractic,
14 || Inc., in Sunnyvale, CA.
15 25.  The Debtor worked with Dr. Lancer at Lancer Chiropractic until July of 2012, at
16 || which time the Debtor gave her letter of resignation, due to hostile and unacceptable working
17 || conditions.
18 26. In September of 2012, the Debtor began work as an associate at University
19 || Chiropractic in Palo Alto, CA.
20 27. However, in March 2013, the Debtor was contacted by Detective Kerry Larson, an
21 || employee of Fraud Division at the California Department of Insurance. Dr. Lancer was under
22 || investigation for insurance fraud and the Debtor was needed for questioning.
23 28.  Two weeks after the Debtor informed her current employer that the Debtor was being
24 || questioned, the Debtor was terminated from the position with University Chiropractic in Palo Alto.
25 29.  Since that time, Dr. Lancer was convicted of two felony charges of insurance fraud
26 || and one misdemeanor charge, in which the Debtor was listed as the victim.
27
28 Case No. 14-31817 DM 7/ A.P. No. 15 -
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30.  Specifically, Dr. Lancer had used the Debtor’s National Provider Identifier (“NPI”)
number without the Debtor’s knowledge in over 500 adjustments, billed for said adjustments, and
received compensation for said adjustments — all illegally.

31. It is on public record that the Debtor was a victim of the above criminal case had had
done nothing wrong or illegal.

32. Nevertheless, since the incident, it has been difficult — near impossible — for the
Debtor to find employment with an insurance based practice

33.  Oninformation and belief, chiropractic businesses that interview the Debtor express
concern about questionable billing practices stemming from Dr. Lanser’s illegal acts and will not
employ the Debtor.

34.  Asaresult, the Debtor has been able to secure work only at chiropractic offices that
operate on a cash basis — where the level of income for the chiropractic practitioner is much lower
than with the insurance based practices.

35.  Asaresult, it has been impossible for the Debtor to find any suitable form of
employment as a chiropractic office that would allow the Debtor to continue paying the necessary
bills and maintain any quality of life.

36. In September of 2013, the Debtor went inactive for the first time with her
Chiropractic license because the Debtor had all but given up hope in continuing with Chiropractic.

37. By some chance happening, the Debtor met with a purely cash based practice owner
and practitioner, Dr. William Tarr. After the Debtor explained the Debtor’s situation to Dr. Tarr, Dr.
Tarr convinced the Debtor not to leave the Chiropractic profession and to try instead a cash-based
practice.

38.  Since January of 2014, the Debtor has been employed as an independent contractor at
Peak Performance Chiropractic, in Menlo Park, CA on a cash-basis.

39. It has been a great pleasure for the Debtor to work again with patients and enjoy

doing what the Debtor is trained to do on a daily basis.
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40.  Unfortunately, the income for the Debtor in the the cash-based practice is only
$24,000 annually.

41.  This income is not an amount that can sustain any quality of life in the area in which
the Debtor lives and works.

42.  The Debtor has tried and tried to make ends meet for many years, without any
success; after much hesitation, the Debtor even sought bankruptcy protection.

43.  Regarding the Debtor’s income base, in light of the history of Dr. Lancer’s crimes to
which the Debtor is inextricably, unreasonably, and unfairly intertwined, the Debtor cannot obtain
an insurance based position.

44.  Asaresult, the Debtor has been able to survive in the Bay Area up to this point only
due to the fact that the Debtor was able to live for a while in a rent-free living environment, which
was only temporary and must come to an end as soon as the Debtor can secure a reasonable rental
apartment in the San Francisco Bay Area peninsula.

The Debtor’s Bankruptcy Schedules Indicate that the Debtor Cannot Maintain a Reasonable

Standard of Living

45. The Debtor’s Schedules I and J show continued insolvency.
46.  The Debtor has a consistent monthly income of $2,250.00
47.  The Debtor has expenses — all very reasonable, if not below reasonable — in the
amount of $2,628.33
48.  The disposable income figure is schedule at a negative — ($378.33)
49.  Additionally, the Debtor’s Schedule J indicates that the Debtor’s monthly net income
figure is expected to dive into the negative for three reasons
a. Income insecurity — the monthly loan repayment figure of $250 from Mr. Shiva
has never been consistent nor reliable and shows no sign of changing;
b. Rent increase — the Debtor has been living “rent free” and must now re-locate and

secure an apartment rental on the San Francisco Bay Area peninsula, near work,

Case No. 14-31817 DM 7/ A.P. No. 15 -
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at fair market rental prices. The rental expense increase alone is expected to be
in between $2,000 to $4,000 range.

c. Oninformation and belief, beginning April 2015, the educational loan repayment
schedule will jump to $545.64 per month from the current reduced figure of
$329.14.

50. Clearly, the Debtor has done everything possible to maximize, income, minimize
expenses.

51.  The Schedules clearly show that the Debtor cannot maintain a reasonable standard of
living.

The Debtor Has Timely Made all Pre-Petition Educational Loan Payments

52. Here, at great sacrifice to herself, the Debtor timely made every pre-petition loan
payment.

53.  Additionally, at times, the Debtor attempted to negotiate reduced payment figures
and periods of deferment in order to ensure a continuity of timely meeting her monthly payment
obligations.

54.  There is no question that the Debtor has made a good faith effort to repay the loans.

55.  Periods of deferment, however, cannot continue ad infinitum.

56. The Debtor’s schedules indicate that the Debtors’ expenses are about to rise when as
the Debtor must re-locate out of the current “rent-free” location and secure an apartment rental in

the San Francisco Bay Area peninsula at fair market prices in the imminent future.

FIRST CLAIM FOR RELIEF

ACTION FOR DETERMINATION OF DISCHARGEABILITY OF EDUCATIONAL

LOANS
(11.S.C. § 523(a)(8))

57.  The foregoing paragraphs of the Complaint are incorporated herein by reference.

58.  Section 523(a) (8) of the Bankruptcy Code provide, in material part:

Case No. 14-31817 DM 7/ A.P. No. 15 -
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(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
individual debtor from any debt—

'(é)' unless excepting such debt from discharge under this paragraph
would impose an undue hardship on the debtor and the debtor’s
dependents, for—

(A)

(1) an educational benefit overpayment or loan made, insured, or
guaranteed by a governmental unit, or made under any program
funded in whole or in part by a governmental unit or nonprofit
institution; or

(i) an obligation to repay funds received as an educational benefit,
scholarship, or stipend; or

(B) any other educational loan that is a qualified education loan, as

defined in section 221(d)(1) of the Internal Revenue Code of 1986,
incurred by a debtor who is an individual;

11 U.S.C. § 523(a)(8)

59.  To determine if a Debtor has shown undue hardship, the Ninth Circuit follows the
three part test from In re Brunner, 46 B.R. 752, 753 (S.D.N.Y ., 1985) (Aff'd by 831 F.2d 395 (2d
Cir.1987)) (“Brunner”), see In re Pena 155 F.3d 1108, 1111 (9th Cir. 1998).

60.  Per Brenner, the Debtor must prove that (1) she cannot maintain, based on current
income and expenses, a “minimal” standard of living for herself and her dependents if required to
repay the loans; (2) additional circumstances exist indicating that this state of affairs is likely to
persist for a significant portion of the repayment period; and (3) the debtor has made good faith
efforts to repay the loans. Brenner, 831 F.2d at 396

61.  Here, the Debtor cannot maintain, based on current income, a minimal standard of
living for herself and her dependents if required to repay the loans.

62. Here, the Debtor has pled additional, extraordinary circumstances indicating that this
state of affairs is likely to persist for a significant portion of the repayment period.

63.  Here, the Debtor has clearly made a good faith effort to repay the loans.
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64. For the foregoing reasons, the Court should enter an Order declaring that the

educational loan debts of the Debtor are dischargeable pursuant to 11 U.S.C. § 523(a)(8).
PRAYER

WHEREFORE, Plaintiff prays for the following:

1. For a determination the Debtor’s aforementioned, pre-petition, educational loan
obligations made, insured, and guaranteed by a governmental unit are dischargeable in the Debtor’s
chapter 7 case, per 11 U.S.C. § 523(a)(8);

2. Preliminarily and permanently enjoining Defendants from taking any action to
enforce the aforementioned educational loan obligations during the pendency of the instant
adversary proceeding;

3. For costs of suit;

4. For such other and further relief, including declaratory relief, as the Court deems
necessary, just, and proper.

Dated: March 27, 2015 BELVEDERE LEGAL PC

By: IS/

MATTHEW D. METZGER (#240437)
Belvedere Legal, a Professional Corporation
1777 Borel Place, Suite 314

San Mateo, CA 94402

Tel: (415) 513-5980

Fax: (415) 513-5985

Attorneys for Plaintiff and Debtor
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